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CONSERVATION AND DEVELOPMENT OF LAND AND 
WATER RESOURCES 


THURSDAY, AUGUST 15, 1957 


Unitrep States SENATE, 
CoMMITTER ON INTERIOR AND INSULAR 
Arrairs, AND SUBCOMMITTEE ON FLOOD 
Controu AND Rivers AND HarBors 
OF THE COMMITTEE ON PusLic Works, 
Washington, D. C. 

The committee and subcommittee met at 10 a. m., pursuant to 
call, in room 224, Senate Office Building, Hon. Clinton P. Anderson 
presiding. 

Present: Senators James E. Murray, Montana; Clinton~ P. 
Anderson, New Mexico; John A. CarrolJ, Colorado; Frank A. Barrett, 
Wyoming; Robert 5S. Kerr, Oklahoma; Albert Gore, Tennessee; 
W. Kerr Scott, North Carolina; Francis Case, South Dakota; Chap- 
man Revercomb, West Virginia; and Milton Young, North Dakota. 

Senator ANDERSON. The meeting will be in order. 

This hearing is being held jointly by the Committee on Interior 
and Insular Affairs, and the Subcommittee on Flood Contro] and 
Rivers and Harbors of the Committee on Public Works. Mr. Murray, 
Chairman of the Interior Committee, is unavoidably absent on other 
business of the Senate, and he has asked me to take the chair in his 
stead. : 

I understand the chairman is going to be able to come in for just 
a moment and will then go on to his other work. I appreciate his 
coming by. He is very much interested in this. 

The subject of the hearing is Senate Resolution 148, a resolution 
to provide improved procedures for authorization of land and water- 
resource projects. ‘This resolution was presented on June 13, 1957, 
by Mr. Murray for himself, and the distinguished chairman of the 
Public Works Committee, my colleacue, Mr. Chavez, with cospon- 
sorship by nine other Senators. The resolution has been referred to 
the Committees on Interior and Insular Affairs and on Public Works 
jointly. At this point, a copy of Senate Resolution 148 will be 
included in the record. 

(S. Res. 148 is as follows:) 


[S. Res. 148, 85th Cong., 1st sess.] 
RESOLUTION 


Whereas the sense of the Senate, stated in §. Res. 281, Eighty-fourth Congress, 
is that the Congress will continue to exercise its constitutional powers to encourage 
the comprehensive conservation, development, and utilization of the land and 
water resources of the Nation, and that reports to the Congress in support of 
authorization of such projects should (a) include evaluations made in accordance 
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with criteria prescribed by the Congress, and (b) fully disclose the results of 
studies and analyses of the potential utilizations, costs, allocations, payout, and 
benefits, both direct and indirect; and 

Whereas pursuant to said 8. Res. 281, the Committee on Interior and Insular 
Affairs and the Committee on Public Works jointly have reported to the Senate 
that, in order to evaluate projects proposed for authorization, certain information 
is needed in addition to that regularly submitted by the executive branch in sup- 
port of proposed projects, such information being related to selection of plans of 
development, costs, benefits, reimbursements or contributions required of local 
interests; and 

Whereas such information is needed also for consideration by the Senate in 
connection with legislation to establish policies and criteria regarding allocations 
of project costs, and for evaluations of project benefits, which policies and criteria 
the Comptroller General of the United States, the Bureau of the Budget, and the 
ey of the Army have recommended should be established by the Congress; 
an 

Whereas the program for conservation, development, and utilization of the land 
and water resources of the Nation is impaired by delay in the delivery to the 
Congress of reports on projects proposed for authorization: Now, therefore, be it 

Resolved, That it is the sense of the Senate that procedures for evaluation of 
land and water resource projects should be improved, and that the agencies of the 
executive branch of the Government responsible for the preparation of reports 
relative to the authorization of land and. water resource projects be, and are here- 
by, requested to furnish, in connection with such reports, the following informa- 
tion in addition to the data now presented in support of project authorizations: 

Information relative to alternative plans for the water resource projects that 
may reasonably be considered physically feasible of construction consistently with 
the advice of the Department of the Army, or the Department of the Interior, or 
the Department of Agriculture. With respect to each potential project, in addi- 
tion to a description of the project, the information should include, but not be 
limited to— 

(1) Estimated costs of construction, operation, maintenance, and replacement, 
together with a plain and succinct statement of the basis upon which all such esti- 
mates are made. 

(2) Benefit-cost ratio calculated from direct tangible benefits and costs. 

(3) Description and, to the extent possible,computation of indirect and in- 
tangible net benefits including but not limited to (a) protection of life and property; 
(b) improvement of transportation; (c) conservation of water, soil, and forest re- 
sources; (d) wildlife conservation; (e) recreation; (f) abatement of pollution, in- 
eluding salinity; (g) control of sedimentation; (h) maintenance and enhancement 
of the agricultural, commercial, and industrial economy of the area affected. 

(4) _Physical feasibility and costs of providing capacity in the project works for 
current needs and future uses that may reasonably be anticipated to develop dur- 
ing the useful life of such project works. 

(5) Allocations of costs, to be calculated (a) by at least three methods, namely 
the separable costs-remaining benefits method, the priority of use method, and 
the incremental cost method; and (b) on at least two time periods for amortiza- 
tion, namely, fifty years or the useful life of the facilities, whichever is the lesser, 
and one hundred years or the useful life of the facilities, whichever is the lesser. 

(6) Description of the extent to which the Federal, State, and local govern- 
mental agencies, and nongovernmental entities have evidenced interest in par- 
ticipating in the construction or operation and maintenance of the potential 

roject, or in obtaining its benefits, including, in the case of electric energy, 
information relative to the preference status of governmental agencies, mu- 
nicipalities, and cooperatives; and the manner in which it is proposed to accom- 
plish coordination and cooperation, and the estimated Federal costs of such 
participation. 

(7) Estimated schedules of repayments of reimbursable costs that would be 
within the estimated financial resources of the potential use area, such schedules 
to show also the deferred repayment of the portion of the costs allocated to uses 
that may be anticipated to develop in the future. 

(8) Probable effects of the potential project on State and local governments, 
including, but not limited to (a) the costs of local government services; and (b) 
the enhancement or reduction of tax revenues, together with the amount of poten- 
tial tax revenue that would be foregone by Federal development in lieu of non- 
Federal development of the project. The estimated amounts of tax revenue 
enhancement and tax revenue foregone as a result of the project should be shown 
in calculations of project benefits and costs. 
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(9) In support of proposed increases in the authorizations of appropriations for 
continuation of the construction of basinwide projects, proposed schedules. of 
investigations and construction should be supplied, including descriptions of the 
units to be undertaken, and deviations in schedules of construction supplied in 
support of prior authorizations. 

Sec. 2. That reports on surveys and investigations or project reports relative to 
the authorization of land and water resource projects should be delivered to the 
Congress not later than six calendar months after the date on which such reports 
are circulated to the Federal agencies and to the affected States pursuant to 
section 1 of the Act of December 22, 1944 (59 Stat. 887). The agencies of the 
executive branch responsible for preparation of such project reports be, and are 
hereby, requested to deliver to the Congress such reports not later than six months 
o they have been submitted for comments to the governors of the affected 

ates. 

Sec. 3. That authorizations of water resource projects should specify the method 
by which the allocation of costs shall be determined. 

Senator AnpreRsoNn. It has been apparent for quite some time that 

there is need for action by the Senate in the matter that is the subject 
of this resolution. Early in the 84th Congress, a number of Senators 
commented that direction of programs and policies relative to water 
resources seemed to be drifting away from the Congress in spite of 
the fact that this responsibility is clearly vested in the Congress by 
the Constitution. In this very committee room last year, comments 
of two of the distinguished members of the committee on the minority 
side took exception to the apparent tendency of the Congress to lose 
direction of water resource programs and policies. Other Senators 
have also made frequent reference to that tendency and to the need 
to correct it. ° 

Toward that objective, the Senate adopted Senate Resolution 281 
of the 84th Congress. That resolution expressed the sense of the 
Senate that it should continue its constitutional function of directing 
programs and policies for the full conservation, utilization, and de- 
velopment of the Nation’s land and water resources. In pursuance 
thereof, the resolution directed our two committees jointly to recom- 
mend policies and procedures to maintain the constitutional functions 
of the Congress and to improve the procedures for authorization of 
projects by the Congress. 

Senate Resolution 148 is responsive to the directions in Senate 
Resolution 281. It is based on hearings and conferences with partic- 
ipation by a large number of organizations, State officials, and others 
concerned with use and conservation of resources. There has been 
unanimity in desiring the Congress to-maintain its direction of re- 
source programs and policies. 

Among the policy matters that have been urged most vigorously 
as needing congressional direction are allocations of costs of multiple- 
purpose projects, repayment and local contribution requirements, and 
the benefit-costs evaluation. The reason that these matters particu- 
larly have been.urged for congressional direction is because the 
standards and criteria that had applied for many years have been 
changed. The old standards and criteria had developed through 
years of legislative history in many enactments, chiefly through the 
Interior and Public Works Committees. 

However, in 1952, without the benefit of any enactment, and in 
fact, without any discussion with committees of the Congress, the 
Bureau of the Budget issued a new and radically different set of 
standards and criteria for water projects. This is designated as 
Bureau of the Budget Circular A-47. These new standards are more 
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restrictive in requirements for repayment and local contribution, as 
well as other factors that have to do with feasibility. 

I am not now raising the question of the right of the executive 
branch to formulate standards and criteria for the guidance of 
planning or other activities that are its responsibility. However, it is 
an entirely different matter when such executive branch promulga- 
tions change, modify, or arrest programs and policies that are not its 
responsibility, and that are the responsibility of the Congress, and 
have been legislated by the Congress. 

In the 84th Congress, there was extended consideration of execu- 
tive modification of projects authorized by the Congress in the area 
of the Southwest Power Administration. The distinguished Senator 
from Oklahoma, Mr. Kerr, developed the facts through a series of 
lengthy hearings that the projects in that area were authorized by 
the Congress on one basis, and that subsequently the executive 
branch changed that basis without consultation with or approval by 
the Congress. 

Other similar cases have been disclosed where the executive branch 
apparently works at cross purposes to the Congress. I am hopeful that 
as such cases come to light, remedial measures can correct the situation | 
before it is too late. What concerns and troubles many of us in 
Congress is an uncomfortable feeling that there may be a number 
of additional cases that do not come to light, or at least that come 
to light, too late to remedy. : 

It is for that reason that a principal purpose of Senate Resolution 
148 is to provide for full information to the Congress on land and 
water resource projects. This is to enable the Congress to make the 
necessary decisions on resource policies, and. not to abdicate that 
constitutional responsibility by default. 

The distinguished chairman, Mr. Murray, feels that this matter 
of full information to the Congress is essential to performance of its 
responsibilities. For that reason, Mr. Murray is unable to concur in 
suggestions that have been advanced by certain members of the 
committee which would limit the information furnished to the com- 
mittees. I agree with the chairman that this would defeat the very 
purpose that is sought. I am fearful that if we limit the information 
provided to the legislative committees, we would be right back where 
we were when the distinguished Senator from Oklahoma, Mr. Kerr, » 
sought to correct the situation in the Southwest Power Administration 
projects, only to find that he had not uncovered the matter in time 
to correct it. Several of the proposed amendments, might, however, 
clarify certain technical points. 

This then is the situation that we are considering in today’s hear- 
ing—a resolution is before us to set up procedures by means of which 
the Senate, through its appropriate standing committees, will be 
informed of the matters on which it has the responsibility to make 
the decisions. I believe that there is ample evidence of the need for 
this resolution. It will be useful, however, to examine in some detail 
how, once again, direction of a major land and water resource program 
is about to migrate from the Congress. I have reference to the 
program of the watershed protection and flood-prevention projects 
authorized by Public Law 566, 83d Congress, as amended. 

I am going to ask some of the other Senators to assist in developing 
just what is the problem that seems to be bogging down the water- 
shed projects. so, we have Mr. Merriam of the Bureau of the 
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Budget and certain department representatives to help bring out the 
facts. However, to bring this to focus, I will try to state the situation 
as it has been explained to me, and then after comment by Senator 
Kerr and other Senators, we will ask Mr. Merriam and his associates 
to explain how to get the watershed program back on the track as 
Congress intends it to be. 

Public Law 566, 83d Congress, was enacted in response to wide- 
spread public desire for an effective watershed protection program. 
The authorization was enacted, in fact, after a test program had been 
carried on for several years on experimental watersheds in various 
sections of the country. This convinced us that the program was 
needed, and it showed many of the features that should be provided 
in the basic authorization. ~ As a result, it was possible to write rather 
specific provisions in the law relative to the type of work authorized 
and the extent of Federal responsibility and local contributions. 

To my mind, Public Law 566 and its amendment (Public Law 1018, 
84th Cong.) gives very clear direction of what Congress intends. 
In addition, and I hope that some of the witnesses will bring out the 
specific information on this, the reports on those bills by the legislative 
committees, and the debate on the measures on the floor of the Senate 
should leave no doubt about the provisions of the law that Congress 
enacted. 

A further point is that adequate appropriations have been provided 
in the last three departmental appropriation acts.. This shows that 
Congress intends the watershed protection program to move forward. 

Instead of that, I am informed, the program appears to be bog- 
ging down, clearance of projects is held up, and possibly the Depart- 
ment may not be able to Node on the schedule for which appropriations 
have been provided. 

The committees have been informed that a principal obstacle to 
progress of the program is a policy disagreement among the execu- 
tive departments. It has not been suggested to the committees that 
there is any disagreement as to what are the provisions of the water- 
shed protection and flood prevention law that was enacted by the 
Congtess. In fact, I understand that the General Counsel of the. 
Department of Agriculture has formally ruled on these matters, and 
that his ruling has not been questioned. 

Why then should there be any delay? Well, I am told, the Corps 
of Engineers possibly thinks that its authority should be on all fours 
with the Department of Agriculture’s authority, but the Bureau of 
the Budget Circular A~47 does not permit the Corps of Engineers to 
do what Congress told the Department of Agriculture do do. Now, 
in my judgment, if this is suite the problem, Congress is the place 
to resolve such questions. Let’s get some of the facts on this situation 
on the table. 

I had intended at this time, since Senator Kerr conducted the other 
hearings, to ask for comments by him and then the other Senators, 
and then I will ask Mr. Merriam to further clarify the facts. 

Sometime during the hearing I will ask for a specific discussion on 
the Big Sandy project, which concerns both Senator Carroll and me. 

Senator Case, do you have a statement that you desire to make? 
We will be very happy to hear from you. You have been a hard 
working and difipent member of the Public Works Committee, and 
I am very happy to have you here. 

95840—57——2 








6 WATER RESOURCES 


STATEMENT OF HON, FRANCIS CASE, A UNITED STATES SENATOR 
FROM THE. STATE OF SOUTH DAKOTA 


Senator Casn. Mr. Chairman, the problems to which this resolution 
addresses itself are problems which have been of concern to the 
members of the Senate Committee on Public Works and particularly 
the Subcommittee on Rivers and Harbors and Flood Control, of 
which I happen to be the ranking minority member. 

The reason why it has been of concern to us is found in 2 or 3 situa- 
tions. One is that we have noted a difference in the method of evaluat- 
ing the allocation of benefits and the allocation of costs by the different 
agencies. We found in some instances that not only do the agencies 
differ in their approach, but that there is a difference between the 
allocation of benefits in determining the feasibility of a project and 
oe allocation of costs for reimbursement after the project is once 

uilt. 

Senator ANDERSON. Could I break in there? 

Senator Case. Yes. 

Senator ANpprson. Do you think that that was the intent of 
Congress? Or do you think that the Congress intended it should be 
measured by the same yardstick? 

Senator Case. Well, I am not sure if we are going to take the whole 
field of the existing statutes. I think that there is some clarification 
needed in existing statutes, as far as that is concerned, and the agencies 
might be forgiven for some confusion, because of a difference in 
language and a possible difference in interpretation, but I am sure if 
you were to ask an average Member of Congress ‘he would say we 
should have a yardstick that was consistent with itself from the 
standpoint of the valuation of the project to the allocation of costs. 
Or if exceptions are to be made, that there should be a specific legis- 
lative exception for that. 

We found in some instances that there was a difference between the 
Corps of Engineers and the Bureau of Reclamation and the Bureau of © 
the udget. I think in the earlier years that we were considering here 
in this room, when you were presiding, Mr. Chairman, we found a 
difference of opinion between these bio lak ‘ge agencies, and the Bureau 
of the Budget had recommended a solution, but there was nobody to 
be the referee with a final determination. 

The guideline determination, in my personal opinion, should be set 
forth in the statutes unmistakably and clearly. 

Now, there are different methods of approaching evaluation. It 
seems to me that the suggestion in this resolution for using all three 
methods, (1) separable cost-remaining benefits, (2) priority of use, and 
(3) incremental cost, is a good one, and all of those methods should be 
considered when projects are reported on. Then if there is a specific 
authorization, the Congress can direct which one should be used if 
there is any reason for using a specific method, or you can have the 
benefit of evaluation from the different standpoints. 

In any event, I think that this hearing can point toward a clarifica- 
tion of the statutes, and speaking for myself and other members of the 
Publie Works Committed’ in talking about it, we welcome the oppor- 
tunity for clarifying the field 

Senator ANDERSON. Thank you very much. 

I would like to put in the record at this point a list of projects that I 
have that are pending clearance by the Bureau of the Budget. 
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You probably will have some statement as to the “why’’ of this. 
(Projects pending clearance in the Bureau of the Budget, as of Au- 
gust 15, 1957, are as follows:) 


High Pine Creek, Ala. York Creek, Tex. 

Big Sand Creek, 5a Alamo Arroyo, Tex. 
Abbotts eee Diablo Arroyo, Tex. 

Deep Creek, N C.° Upper Bayou Nezpique, La. 
Swan-Buffalo Creek, N. Dak. Elm River, N. Dak. 


Knobb Creek, Tex. 


Senator AnpeRson. And those projects are all pending clearance 
by the Bureau of the Budget, and at least in the case of one that I have 
very much of an interest in, it is very difficult to understand why they 
are still pending clearance. 

Senator Rievercoms. What is the nature of the project, Mr. Chair- 
man? 

Senator AnpEeRSON. Watershed projects. Watershed protection 
projects. 

Senator Carroll is very much interested in this and has a great man 
areas in his State. I know, that would come within the purview of this 
legislation. I am happy that he is here this morning. 

Do you desire to make any statement on this, Senator Carroll? 


STATEMENT OF HON. JOHN A. CARROLL, A UNITED STATES 
SENATOR FROM THE STATE OF COLORADO 


Senator Carrouu. I want to associate myself with what I consider 
a very clear presentation by the chairman of some of the difficulties 
with which we are confronted, and I also want to associate myself, as 
a member of the Public Works Committee, with the clear presentation 
of Senator Case. 

It occurs to me that here we have Public Law 566; which passed’ 
the 83d Congress, modified by Public Law 1008 under which we have 
been operating. I understand 52 projects have been approved. And 
all of a sudden we have a policy di isagreement between departments. 

I think it is perfectly appropriate that we meet to resolve the 

uestion of whether we need a new law, but in the meantime, we have 
this policy disagreement that is interfering with these projects. I hope 
that we can clarify that while we are talking about the need for the 
change of legislation. It will not interfere with the intent of Congress 
and these projects will continue to move forward. They are of vital 
importance. The Big Sandy is of vital importance to Colorado 
because of the flood conditions that have occurred this spring. . 

So, as I say, I am in complete agreement with the statement of the 
able chairman. 

Senator AnpERSON. Thank you Senator Carroll. 

Senator. Barrett? 


STATEMENT OF HON. FRANK A. BARRETT, A UNITED STATES 
SENATOR FROM THE STATE OF WYOMING 


Senator Barrerr. Mr. Chairman, I came in a little late. I was 
detained in the office. 1 must leave here very shortly. 

I am quite interested in this problem. I am sorry I missed your 
opening statément,-Mr. Chairman. I believe it is timely that this 
committee take a look at the situation again and determine what, if 
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any, remedial action must be taken to make any corrections that are 
necessary in this field. 

It is, or course, of vital importance to our people in the West, and 
I am not as yet convinced, Mr. Chairman, that there is anythin 
that needs any drastic action from our standpoint, but I realize fu 
well that the different departments of the Government do not act 
in precisely the same fashion. I am very pleased that we do have 
representatives from the Public Works Committee here, so that we 
can try to coordinate our approach on these important water problems. 
Maybe they can help us a little bit with the Department of Agri- 
culture and the Department of the Army as well as the Interior 
Department. 

nator ANDERSON. Thank you, Senator Barrett. 

Senator Scott, we are glad to have you here this morning. You 
have some projects involved in your State. 

Do you desire to make any statement with reference to the bill 
before us at this time? 

Senator Scorr. No; I just would be interested in knowing what 
status they are in now. 

Senator ANDERSON. So would we all. We will get to that, I am 
sure, as we move along. 

I am glad to see Senator Young here. 

Did you have a statement you wanted to make this morning, 
Senator Young? 


STATEMENT OF HON. MILTON R. YOUNG, A UNITED STATES 
SENATOR FROM THE STATE OF NORTH DAKOTA 


Senator Youna. I just wanted to know what happened to the two 
projects in North Dakota. 

Senator ANDERSON. You will be in very good company, because 
Senator Carro]l and Senator Scott, Senator Case and Senator Kerr, 
- you and I, and probably others will be asking about projects within 
our States. I just read that the Swan-Buffalo Creek project in North 
Dakota is among those that are tied up, as well as the Elm River 
project in North Dakota, and we are trying to find out why these 
cannot be blasted loose somehow. I tried to find out as to the Big 
Sandy Creek, and I admit complete, total, and utter defeat in trying 
to find why it is still held up. But we may find out before we get 
through with the morning session. 

Senator Youna. I appreciate your calling the meeting and inviting 
us to sit in with you, because these are good projects, and it is hard to 
understand why they have been held up so long. 

Senator AnpEeRson. Now, I had announced that Senator Kerr 
would be the next witness called upon. 

As many of us know, Senator Kerr has the most efficient individual 
in his office in Mr. Don McBride, who has been long connected with 
conservation and reclamation work in the west. And I want to extend 
you the invitation, Senator Kerr, to make such statement as you wish 
and call on Mr. McBride for such statement as he may have. 
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STATEMENT. OF HON. ROBERT §&, KERR, A, UNITED STATES 
SENATOR FROM THE STATE OF OKLAHOMA 


Senator Kurr. I appreciate that very much, Mr, Chairman. 

I do not. know any more important matter for members of the 
Congress to be aware of and consider than the matter of who is going to 
determine the policies on water conservation in this country, that is, 
whether it will be the Congress or the Bureau of the Budget. 

Now, I want to say that I have the highest regard and respect for 
the individuals in the Bureau of the Budget. They have been very 
courteous to me, and within the limitations either that have been 
placed upon them or that some of their own personnel have imprisoned 
them in, I. think that they have done all that they could. 

But this directive of the Budget, A~47, which was promulgated by 
the preceding administration, is a straitjacket, and, if it is the supreme 
law of the land, conservation in this country is going to. be gradually 
strangled to death. 

Now, we passed the small watershed law here last year, Public Law 
1008, amending Public Law 566, and we set out certain provisions 
in that law about the attitude of the Federal Government with refer- 
ence to charges to the property owners below the flood-control projects 
that were to be built under this law for land-enhancement values. 

In connection with this. question, in line with this law, the 
Department of Agriculture was reviewing these projects on the basis 
that the lew provided, and the history indicated that it was so inter- 
preted, that the landowners not be chargea with land-enhancement 
values. And in accordance with that law, where the projects are 
submitted to the other agencies before being transmitted to the 
Congress through the President, the projects were submitted to the 
Department of the Army for the attention of the Corps of Engineers. 
And the question was raised as to the correctness of the policy bein 
followed by the Department of Agriculture of not being controll 
by A-47. The Department of Ape wrote a letter to Major 
al Itschner, signed by Mr. Williams of the Soil Conservation 
Service, in which he outlined the basis of their having made the. 
decision they did and adopted the policy they did. . 

Now, | am going to briefly read the opimion of the Solicitor of the 
Department of Agriculture, an for the record. . 

his is dated July 25, 1957, to Ervin L. Peterson, Assistant. Secre- 
tary, from Robert L. Farrington, General Counsel, subject ‘““Accept- 
ance of contributions from local organizations toward construction 
cost of flood-prevention structures.” 

The letter reads: 

You have requested our opinion as to the authority of the Secretary of Agri- 
culture under Public Law 566, 83d Congress, as amended by Public Law 1018, 
84th Congress, to accept contributions from local organizations in the following 
circumstances: 

With respect to works of improvement for flood prevention and features re- 
lating thereto, is the Secretary authorized to np contributions from local 


organizations for any part of the construction cost of such works of improvement 
that is applicable to the production of land-enhancement benefits.? 


I think everybody here at the table has a copy of this. 


In our opinion, the Secretary does not have authority to accept such eontribu- 
tions from local organizations. 

Section 4, clause (2) of Public Law 566, as amended, provides in regard to the 
constiuc!*on cost of structural works of improvement for flood prevention “* * * 
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that any part of the construction cost (including engineering costs) applicable to 
flood prevention and features relating thereto shall be borne by the Federal Gov- 
ernment and paid for by the Secretary out of funds appropriated for the purposes 
of this Act.” 

) In an opinion to the Administrator, Soil Conservation Service, on August 21, 
1956, we stated that the quoted provision of Public Law 566, by requiring the 
Federal Government to bear the entire construction cost of structural works of 
improvement applicable to flood prevention and features relating thereto, had the 
effect of prohibiting the Secretary from accepting monetary or service contribu- 
tions therefor from local organizations. This prohibition would clearly apply to 
contributions from local organizations determined on the basis of land-enhance- 
ment benefits resulting from flood prevention structures, and the Secretary would 
not be permitted to accept such contributions. 

} The noted provision of Public Law 566 is limited to the construction cost of 
works of improvement for flood prevention and features relating thereto,.and would 
not, prohibit the Secretary from requiring contributions from local organizations 
toward the construction cost of structures for purposes other than flood prevention, 
such as drainage and irrigation. 


Senator Kerr. And in the report of the Public Works Committee, 
No. 2585, to the 84th Congress, 2d session, last year, we set forth the 
amendments that we proposed and included in the bill and which 

‘were adopted by the Senate and concurred in by the House and signed 
by the President. And included is this language: 


The amendments to the Watershed Protection and Flood Prevention Act 
proposed in this bill would— 

1. Broaden the purposes of the act to permit the inclusion in watershed 
work plans of improvements not only for flood prevention, irrigation and 

_drainage, but also for nonagricultural purposes such as municipal water 
supply and streamflow regulation. 

2. Raise the limit on total capacity of any single structure that may be 
included in a watershed plan from 5,000 acre-feet to 25,000 acre-feet, but 
would retain the restriction on flood detention capacity to 5,000 acre-feet. 

3. Require the preparation of plans and estimates needed for adequate 
engineering evaluation. 

4. Require an allocation of costs to various purposes. 

5. Provide that the Federal Government would bear the entire construction 
cost for flood prevention. 

6. Require local organizations to bear such proportionate share of the cost 
of improvements for irrigation, drainage and other agricultural water manage- 
ment as may be determined by the Secretary to be equitable in consideration 
of the direct identifiable benefits. 


Therefore the Department of Agriculture, the Soil Conservation 
Service, wrote a letter to the Chief of Engineers in which they set forth 
the basis of their having concluded that the local landowners were not 
to pay for land enhancement values by reason of flood control. And 
T would like, Mr. Chairman, that letter to be made a part of the record 
at this point. 

Senator CARROLL (presiding). It will be made a part of the record. 

(The letter referred to is as follows:) 

Unitep States DEPARTMENT OF AGRICULTURE, 
Som CONSERVATION SERVICE, 
Washington, D. C., July 17, 1987. 


Maj. Gen, Emerson C. ItTscHNER, 
Chief, Corps of Engineers, Department of the Army. 

Dear GENERAL ItscHNER: We appreciate receiving Assistant Secretary Short’s 
letter of July 2, 1957, ee the views of the Department of the Army on the 
watershed work plan for the Elm River watershed in Traill, Steele, and Cass 


Counties, N..Dak.; prepared by the Southeast Traill County, West Traill County, 
Steele County, and Northwest Cass Soil Conservation Districts with assistance 
“by the Soil‘ Consérvation Servite and Forest Service. This plan was transmitted 
to you for your views and recommendations on March 14, 1957, in accordance 
with section 5 of the Watershed Protection and Flood Prevention Act, as amended, 
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by authority delegated to me by the Secretary of Agriculture in section I, chapter 
4, title 9, Administrative Regulations of the Department of Agriculture, as 
amended November 24, 1954. 

Your support of the land treatment measures included in the plan is greatly 
appreciated. As you know, we believe that these measures are the basic element 
in any watershed protection and flood Pa project and that they should 
be installed prior to or concurrently with the construction of structural measures 
for flood prevention or water management. 

We note yo ur concern about a possible conflict between cost sharing under the 
Watershed Protection and Flood Prevention Act and programs administered by 
your agency. This is not a problem that can be solved by this Department since 
the basic authority for the watershed program requires that the Federal Govern- 
ment pay all costs allocated to flood prevention other than land, easements, or 
rights-of-way, contracting, and operation and maintenance. In Elm River, all 
benefits will accrue as a result of reducing the flood hazard and all costs are 
properly allocated to flood prevention in accordance with the definition of flood 
peavearies contained in the policy statement of this Department which is guided 

y the legislative history of the amendments to the act contained in Public Law 
1018, 84th Congress. 

The following definitions of flood prevention and drainage are cited, for your 
information, from the policy of the Secretary of Agriculture: 

Flood prevention is defined as works of improvement installed for the purpose 
of reducing damage from floodwater, sediment, and erosion, thus reducing losses -. 
of life, property, services, and other private and public values and which may also 
result in increased land productivity or enhancement from reduction of those 
flood hazards. To differentiate flood prevention from drainage on flat lands, 
the conveyance, control, and disposal of surface water caused by abnormally high 
direct precipitation or stream overflow is defined as flood prevention. 

“Drainage is defined as works of improvement installed for the purpose of 
lowering the water level in areas that under natural conditions are, or would be, 
swamps, marshes, or lakes or in areas where normal precipitation, seepage, tidal 
action, or excess irrigation water keeps soil too wet for sustained agricultural use.’’ 

The above policy was adopted as a result of the expression of the intent of 
the Congress in the report of the Committee on Agriculture in the House of 
Representatives on H. R. 8750 and in the Senate debate on this bill. The follow- 
ing is cited from the committee report: 

“Tt is the intention of the committee that the term ‘flood prevention’ shall be 
construed to mean not only land treatment and structures, such as detention 
reservoirs, but also drainage channels and related improvements to remove 
excess water caused by precipitation or overflow on flat lands,’’ 

The following quotation is from the Senate debate: 

“Mr. WriuiaMs of Delaware. * * * In connection with another question 
which I discussed with the Senator from Oklahoma, perhaps we can also clarify 
this to their satisfaction. The same people wanted to make sure that the work 
of drainage as well as other types of flood prevention would be taken care of.on 
an equal basis. 

“Mr. Kerr of Oklahoma. As part of flood-control structures? 

“Mr. WiuuiaMs of Delaware. Yes. 

“Mr. Kerr of Oklahoma. That is correct. 

“Mr. WriuutaMs of Delaware. I shall read the language which appears in the 
House report on a similar bill and ask this question: Am I correct that the com- - 
mittee in charge of this bill agrees on this same interpretation? We ask this to 
be sure that the type of drainage in our area is fully covered on an equal basis 
of other flood-control projects referred to in this bill. 

“It is the intention of the committee that the term “flood prevention” shall 
be construed to mean not only land treatment and structures, such as detention 
reservoirs, but also drainage channels and related im provements to remove 
excess water caused by precipitation or overflow on flatlands.’ 

“Mr. Kerr of Oklahoma. The Senator is correct. 

“Mr. WituiaMms of Delaware. Am I correct that the intention of the bill is the 
same as that spelled out in the House report? 

“Mr. Kerr of Oklahoma. It is. 

“Mr. WititaMs of Delaware. With that understanding and with the accept- 
ance of the amendments of the Senator from Nebraska, which will clarify the 
question about the engineers, I am in complete agreement with the bill.” 

With this information as a background, we. believe you will agree that the 


. Elm River watershed work plan has been prepared in accordance with the ex- 
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pressed intent of the Congress. We sincerely hope that this information will 
permit oa to support the proposal of the sponsoring local organizations. 


incerely yours, 
D. A. Wiiui1ams, Adminisirator. 


Senator Kerr. Then, on August 9, 1957, General Itschner, Chief 
of Engineers, wrote a letter back to Mr. Williams: 


I have your letter of July 17 expressing your concern over comments made by 
the Department of the Army on watershed work plans, prepared under Public 
Law 566, as amended, regarding differences in cost sharing required under that 
act and those required under the flood-control program administered by the De- 
partment of the Army. You point out that this difference stems from the basic 
authority for the watershed proerasn which requires that the Federal Government 
pay all costs allocated to flood prevention, other than lands, easements, and 
rights-of-way, costs for contracting, and for,operation and maintenance. For 
this and other reasons. you state that this is a problem which cannot be solved by 
your Department. You also present your views as to the relationship of flood 
prevention and land drainage in the cost-sharing problem. 

L should like to emphasize that the Corps of Engineers has suggested considera- 
tion of this difference in cost sharing because we believe that it is important that 
Federal programs authorized by Congress to accomplish similar results be carried 
out on a uniform basis insofar as division of cost between Federal and non-Federal 
interests is concerned; and not because of any opposition to the accomplishment 
of watershed plans. 

I wish first to comment briefly on the point made that the Watershed Protection 
and Flood Prevention Act requires that the Federal Government pay all con- 
struction costs, and that in effect a non-Federal contribution because of land 
enhancement benefits is not possible under that law. As you know the Depart- 
ment of the Army in commenting on a number of work plans, where substantial 
land-enhancement benefits resulted from flood-prevention works only, raised the 
same probiem of consistency in cost sharing arrangements. 

The Department of the Army has faced a similar problem in administering the 
flood-control program because the flood-control laws, like Public Law 566 as 
amended, do not preseribe a non-Federal contribution because of land enhance- 
ment. Nevertheless we have found it possible to differentiate between flood- 
damage reduction and land-enhancement benefits, and to recommend a non- 
Fe”’eral contribution with respect to the latter in accordance with the require- 
ments of Circular A—47. 


Senator Awmiisan® Phat tester will be tisekuded in full:in the record. 


DEPARTMENT OF AGRICULTURE, 
OrFicE OF THE GENERAL COUNSEL, 
Washington, D. C., July 25, 1957. 
To: Ervin L. Peterson, Assistant Secretary. 
From: Robert L. Farrington, General Counsel. 
Subject: Acceptance of contributions from local organizations toward construction 
cost of flood-prevention structures. 

You have requested our opinion as to the authority of the Secretary of Agri- 
culture under Public Law 566, 83d Congress, as amended by Public Law 1018, 
84th Congress, to accept contributions from local organizations in the following 
circumstances: 

With respect to works of improvement for flood prevention and features relat- 
ing thereto, is the Secretary authorized to accept contributions from local organ- 
izations for any part of the construction cost of such works of improvement that 
is applicable to the production of land-enhancement benefits? 

In our opinion the Secretary does not have authority to accept such contribu- 
tions from local organizations. 

Section 4, clause (2), of Public Law 566, as amended, provides in regard to 
the construction cost of structural works of improvement for flood prevention 
“* * * that any part of the construction cost (including engineering costs) appli- 
cable to flood prevention and features relating thereto shall be borne by the 
Federal Government and paid for by the Secretary out of funds appropriated for 
the purposes of this act.” 

In an opinion to the Administrator, Soil Conservation Service, on August 21, 
1956, we stated that the quoted provision of Public Law 566, by requiring the 
Federal Government to bear the entire construction cost of structural works of 
improvement applicable to flood prevention and features relating thereto, had 
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the effect of prohibiting the Secretary from accepting monetary or service con- 
tributions therefor from local organizations. This prohibition would clearly 
apply to contributions from local organizations determined on the basis of land- 
enhancement benefits resulting from flood-prevention structures, and the Secretary 
would not be permitted to accept such contributions. 

The quoted provision of Public Law 566 is limited to the construction cost of 
works of improvement for flood prevention and features relating thereto, and 
would not prohibit the Secretary from requiring contributions from local organ- 
izations toward the construction cost of structures for purposes other than flood 
prevention, such as drainage and irrigation. 

R. L. Farrineton. 

Senator Kerr. Now, the great Chief of Engineers does not sa 
that Congress had any different intent with reference to the land- 
enhancement values below a flood-control pelaens built by the Army 
engineers and land-enhancement benefits below a flood-control 
project built under the Small Watershed Construction Act. 

I want you to listen very carefully, here, to what he says. I 
repeat it. 

Nevertheless we have found it possible to differentiate between flood-camage 
reduction and lJand-enhancement benefits, and to recommend a non-Fe?eral 
contribution with respect to the latter in accordance with the requirements of 
Circular A—47. 

Now, if I interpret that language correctly, Mr. Chairman, it 
means that under orders from the Bureau of the Budget they have 
found a way to supplant congressional action, and will, with a budget 
directive. They have discovered a means of legislating by adminis- 
trative order, not only in a field where no legislative directive existed, 
but even in an area where legislative directive does exist, where the 
will of the Congress was made plain in its language, but where, by 
reason of disagreement of the executive with the legislative. They 
have substituted Executive decree for legislative enactment and are 
operating on the basis of the executive decree, to wit, Circular A-—47. 

Senator ANDERSON. Would it not be almost proper to say that 
they repealed the act without the necessity of coming to Congress? 

Senator Kerr. That is exactly right. 

Now, in a hearing before the House Public Works Committee on 
the flood control omnibus bill this year, which the great Senators here 
from South Dakota and Tennessee and North Carolina participated 
in writing and reporting to the Senate and getting passed through 
that body, I was offering some testimony in favor of the bill and of 
several of the projects in the bill. 

The proposal of the Army engineers to the Congress had suggested 
that Congress provide for the principle of land-enhancement values 
to be included in the authorization, and the Senate committee and the 
Senate had authorized the project without including the requirement 
that land-enhancement values be reimbursed for by the local land- 
owners. 

Now, in the course of my testimony, I made this statement: 

I do not know how much hydroelectric power there is in this country. I would 
like to ask my good friend, the Chief of Engineers, if he knows and if he can teil . 
this committee how many of them are on the statute books today carrying the 
burden of the principle of taxes foregone. 

That is another bastard child of A~47. The principle of taxes 
foregone and land-enhancement values and the principle of the sep- 
arable cost-remaining benefits. 


95840—57——-3 
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I want to tell you: You talk about artificial insemination and propa- 
gation in absentia. There has never been anything like it in physical 
or legislative history. It has neither father nor mother, and it does 
violence to every known concept of propagation and production of 
species. It could not come under the title, Mr. Chairman, of repro- 
duction of species, because none ever existed before, and there was no 
known animal that could either sire it or mother it. It arose from the 
ferment in the brain of the Budget Bureau, through the cyclonic fission 
and fusion of antagonisms and purposes of implanting the will of the 
Executive around the neck of the Congress. 

Senator AnpERsoNn. I want to say I am very happy the Senator 
from Oklahoma got in the livestock business. We would have missed 
this whole matter of reproduction if he had not. 

Senator Kerr. I want to say that I am grateful to him not for 
for having established a precedent for this act but for having broadened 
my scope of the possibilities in connection with reproduction. It is not 
a product of evolution. There is nothing for it to stem from. 

Senator Gore. Will the Senator yield? 

Senator Kerr. Yes. 

Senator Gore. Has not the Senator overlooked that this is a part 
of the so-called partnership power policy? 

Senator Kerr. I think the partnership power policy is the fourth 
member of this quartet of bastard quadruplets. 

Senator Gorn. You would not think, then, that could swomuiiee be 
described as a partnership between the people and the power com- 
- nies, but rather a partnership between the administration and the 

ower Trust? 

Senator Kerr. I want to say it is unethical and unauthorized 
consort: between the two. I mean the administration and the Power 
Trust. I think the dictionary defines a bastard as an illegitimate 
offspring. The word may not be wisely used here. It qualifies, 


though, in that the product is illegitimate. It is without pride of 


ancestry or hope of posterity. There is no basis in law for it. 

Senator ANDERSON. The Senator is a good Oklahoma lawyer, but 
he ought, for his own amusement, to study the law of Louisiana, where 
they have different grades of bastards. They have natural bastards, 
ae bastards, and six different varieties of bastards defined by 
aw. 

Senator Kerr. Well, I will tell you: Here has been produced a 
seventh variety. 

Senator ANpERSOoN. The Senator has my scientific frame of.mind 
turning around now, and I want to find out ‘if this fits into any of these 
six categories or is, as he suggests, a seventh wonder of the world. 

Senator Kerr. I would like the Bureau of the Budget, when they 
come before us, to be prepared to identify which species this is, 
whether it is one heretofore known or one entirely new in the history 
of the human race. 

Well now, I asked the Chief of Engineers if he knows or can tell 
this committee ‘‘*.* * and this is the House Public Works Commit- 
tee * * *” how many hydroelectric projects there are on the statute 
books today carrying the principle of taxes foregone. 

General Irscuner. I do not know of any hydroelectric projects that are 
authorized today that have the provisions in it. 


Senator Kerr. And none of them that are built? 
General IrscHNEeR. And none of them built, I am sure. 
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Senator Kurr. Is there any great flood-control project in this country or any 
project anywhere near approaching the capacity of this project— 


which was the one I referred to in the bill. 


that has in it the requirement of the contribution of land owners below the reser- 
voirs to make local contribution toward the cost of the reservoirs? 

General Irscuner. I do not know of any projects, sir, that have such a pro- | 
vision. i 

I am telling you Congress has never authorized one to my knowl- 
edge. And the whole program is today slowed down. And right now 
I do not know how many of these small watershed projects are locked 
up in the bosom of the Budget Bureau, where they were sent not for 
embalmment or burial but because the law directed that they be trans- 
mitted to the Congress through the President. It did not direct that 
they be transmitted there and buried, embalmed. And I do not know 
how we are going to dig them out. I want to tell you they do not have 
within them the power of resurrecting themselves. They were 
divided there for review and transmittal to the Congress. 

Well, back to General Itschner’s letter to Mr. Wilhams, I hope you 
gentlemen will excuse me if I have violated the sense of decency of 
any of you in these expressions of my sentiments, and I want to say 
that even though they may not have indicated it, I have said them 
with the deepest affection for these men in the Budget. My judgment 
is that they are what some are trying to make out of Congress— 
captives. .And I am not sure but what we would do them nearly as 
much of a favor as we are trying to do our constituency, Mr. Chairman, 
if we could implement S. Res. 148 and lift from their shoulders the 
heavy burden of servitude and imprisonment within which and by 
which they are now shackled. 

General Itschner said: 

If it is now held that local contributions because of land enhancement benefits 

cannot be required under Public Law 566 as amended, such contributions should 


not be required for works under the flood control laws which produce this same 
benefit. 


And, Mr. Chairman, that is a profound and inescapable conclusion, 
It would appear, on the other hand 
now listen carefully. 


that if it is possible under the law for the Department of the Army to allocate 
art of the flood-control benefit to land enhancement and recommend a non- 
ederal contribution, it should be possible for the Department of Agriculture also 
to allocate a part of the benefit and cost to land enhancement rather than flood 
prevention. 

Now, if I read that correctly—and I want my right arm and brain, 
here, Mr. McBride, to help me if I wander from the path of accuraey— 
the indication is there made that if it is possible for the Bureau of 
the Budget to find the way for the Department of the Army to violate 
the will of Congress, it ought to be possible for the Department of 
Agriculture to find a way to violate the will of-the Congress. 

Senator AnprErRson. Of course, it is an open invitation to look for 
that way. 

Senator Kerr. And saying that if it is possible for us to «’o this 
and get away with it, it is possible for you to do it and get away 
with it, although your Solicitor has advised you that under the cold 
mandate of the law Congress has said that you cannot do it and get. 
away with it, that you are prohibited from doing it. 
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Senator Gorz. Is this an assertion that this is a Government by 
men rather than by law? 

Senator Kerr. It is a manifestation that that is not a theory but 
now a reality in this field of governmental operation. 

Senator ANpEerson. Is it not also a sort of suggestion that since the 
Army is going ahead and doing something that is wrong, the way to 

et uniformity is to make the Department of Agriculture do the wrong 
thing instead of the right thing? The way to get uniformity, it would 
seem to me, is to make them both do the right thing. This suggestion 
is that they both do the wrong thing in order to get uniformity. 

Senator Kerr. Reinforce each other in their efforts to refuse to 
carry out the will of the Congress. 

The second point of difference raised by some of the watershed work plans 
and your letter of July 17, is cost sharing where work plans provide land drainage 
improvements or combinations of flood damage reduction and land drainage. The 
Elm River proposal referred to in your létter is in our opinion primarily a drainage 
improvement. It was therefore suggested in our comments that, in order to 
achieve uniformity with works proposed under the flood-control program, it would 


be necessary to require non-Federal contributions to cost in proportion to land 
enhancement benefits * * *. 


On what basis? Under what law? Under what authority? Listen. 
‘essentially as proved by Budget Circular A—47.— 


I want to tell you that the 23d psalm, revered and loved as it is by 
Christendom around the world, is not bowed down to and revered by 
Christendom to the extent that A-47 is by the executive branches of 
this Government who have been required to bend their knee to it. 

In this connection you cite certain legislative history apparently to indicate that 
land drainage should be considered on an equal basis with flood prevention, insofar 
as cost sharing is concerned. 

Now, I think General Itschner is one of the great men that I know 
of in this Government. You talk about the third degree, and brain- 
washing. J shudder when I think of what the Budget Bureau has 
done to that great man to get him in the frame of mind where he 
would make that kind of an argument. 

He says: 

You cite certain ore history aperneney to indicate that it ought to have 
some significance and some weight and some influence. 

Is that not a horrible thing, for an entity in the executive branch of 
the Government to presume to cite legislative history as a basis for 
action? 

What kind of Government do you think you are going to have here, 
you Members of Congress? What do you think you are going to be 
able to do for your constituency? If it gets to the point where some 
identity in the executive branch of the Government is going to be 
castigated because he dares to say that he acted on the basis of his 
interpretation of legislative history? Is that a badge of dishonor? 
Or an admission of incompetency? Have they been so cowed that 
they even hesitate to say, ‘‘Why, I am acting in accordance with law 
and legislative history here’——and thereby be criticized and con- 
demned for it? 

Senator Gore. Will the Senator yield? 

Senator Kerr. Yes; I yield to the Senator. 
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Senator Gorr. The Senator is pointing owt and dramatizing a 
development in the Government which I, too, view with great concern: 
the growing of the Bureau of the Budget into a dominating influence 
in our Government. - . 

The Senator will recall that before the Public Works Committee 
only a few days ago an Assistant Secretary of Commerce told us that 
lie was unable to advise the committee what the position of the 
Department of Commerce was or would be until 

Senator Kerr. With reference to a legislative enactment. 

Senator Gore. With reference to a legislative enactment, with 
reference to a law, unless and until someone in the Bureau of the 
Budget, of whom neither the Congress nor the general public had 
ever heard He 

Senator Kerr. Nor the Department of Commerce. 

Senator Gorn. Told him, told the Secretary of Commerce, what | 
position he could take. . 

I think that is going a long way from representative government, 
when an anonymous person, not subject to confirmation by the 
Senate, not subject to choice in any respect by the people, can dictate 
to the Cabinet of the United States, and in this instance nullify a law, 
astatute. We are going very far toward subverting the true principles 
of representative government. 

Senator Kerr. I thank the Senator for his contribution and the | 
reinforcement that his very clear and lucid and justified statement 
makes. It is a great comfort. 

Senator AnpERson. Will the Senator yield to me there? 

I think in view of what has been said about the recommendations 
of the Bureau of the Budget, if the Senator will permit me to do so, 
after his statement it would be useful to have inserted from the record, 
from pages 61 and 62 of the hearings on Senate Resolution 281, which 
were held on July 6 and 9 of 1956, the testimony of Mr. Merriam to 
the joint committees, in which he pointed out that A-47 was just 
advisory; that the law was the important thing; and that the standards 
and procedures set forth in this circular, says he, ‘shall not be regarded 
. gone any deviation from general or specific requirements 
of law.” 

The Senator from Oklahoma has been pointing out that the attempt 
now is to do precisely the opposite, namely, to set aside the specific 
provisions of law and, in the case of the Department of Agriculture, 
as he pointed out, if they wanted to do right, persuade them to do 
wrong in order to bring about uniformity. 

Would he mind having inserted in his remarks here or at the end 
of his remarks the last 3 paragraphs on page 61 and the first 3 full 
paragraphs on page 62, down to the quotation from the law reading: 
the continued nullification by the executive agencies of this fundamental and 
long-established national policy would constitute a usurptation of the legislative 
power, 

Senator Kerr. I am delighted that the Senator has reminded me 
oi that record, and to have it made a part of this statement at this 

oint. 
7 Senator ANDERSON. Therefore, without objection, it will be inserted 
in the record—the last three full paragraphs on page 61, and the 
material on page 62 down to where it starts “The Bureau of the 
Budget agrees.” 
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(The material referred to follows:) 


The preamble of Senate Resolution 281 refers to the issuance by the Bureau 
of the Budget, on December 31, 1952, of Budget Circular No. A-47, setting forth 
standards and procedures for the review of proposed Federal water and related 
land resources programs and projects. 

The preamble also refers to a draft revision of Circular A—47, circulated for 
review and comment to the interested Federal agencies on November 29, 1954. 
The original Budget Circular A-47 was issued by the previous administration, 
and the circular has been under review by this administration. No decisions 
have yet been made with regard to issuance of a revised Circular A—47, but we 
recognize the need for standards and criteria to guide the executive departments 
and agencies in preparing recommendations on water resources projects. The 
matters dealt with in Circular A—-47 are related to the comprehensive review of | 
water policy which was undertaken, at the President’s direction, by his Advisory 
Committee on Water Resources Policy. The recommendations of the Advisory 
Committee have been commended by the President for the consideration of the 
Congress in the President's letter of January 17, 1956. 

While specific legislative proposals to implement the recommendations of the 
Presidential Advisory Committee have not yet been sent to the Congress, con- 
sideration is being given to such legislative proposals. At the same time, of 
course, consideration is being given to the possibility of implementing those 
aspects of the Water Policy Report which lie wholly within the administrative 
responsibilities of the executive branch. Revision of Budget Circular A-47, 
therefore, has been deferred pending determination as to which aspects of the 
Water Policy Report will require legislation for implementation. 

I would like to note and emphasize that the use of such general standards by 
the executive branch in the review of project reports does not determine the 
recommendations of the operating agencies to the Congress regarding authoriza- 
tion of projects and does not change any of the requirements of existing law. As 
stated in paragraph 4 of Circular A-47—and I would like to quote one sentence: 
“The standards and procedures set forth in this circular shall not be regarded as 
authorizing any deviation from general or specific requirements of law.’ 

Actions taken by the Executive Office of the President under Circular A-47, 
therefore, ee one presentation of information and recommendations to the 
Congress. he Congress, of course, in its action on legislation makes the final 
decisions on authorization of projects. ’ 

’ Tn the body of the proposed Senate resolution, section 1, states that it is the 
sense of the Senate that the wise and orderly use of the land and water resources 
of the Nation requires the exercise by the Federal Government of its constitutional 
powers to encourage and to participate in the development of such resources for all 

urposes, and that “the continued nullification by the executive agencies of this 
undamental and long-established national policy would constitute a usurpation 
of the legislative power.” 


Senator Kerr. Continuing the letter, the Chief of the Corps of 
Engineers said: 


I recognize the technical difficulty in some cases of separating flood and drainage 
problems. I cannot agree, however, that Public Law 566, as amended, places land 
drainage and flood prevention on an equal basis insofar as cost sharing is concerned. 
This would be, in effect, an extension of essentially full Federal responsibility into 
a broad field of public works which has remained primarily a non-Federal respon- 
sibility. While the language of the act, and its legislative history, does include 
land drainage as a function to be considered under watershed protection programs, 
the language of the act and of the Senate committee report is clear and unambig- 
uous in separating flood prevention and drainage, and in requiring the Secretary 
of Agriculture to require local organizations to bear a proportionate share of the 
cost of drainage in consideration of direct identifiable benefits. It appears, 
therefore, that under the law the Secretary of Agriculture can establish appropriate 
cost-sharing arrangements for drainage work and for combinations of flood control 
and drainage. 


The Bureau of the Budget ought to find the counsel that prepared 
this letter for the Chief of Engineers and move him into the cloistered 
sanctuary of the Budget’s inner sanctum and preserve him as an 
instrumentality of support, advice, and guidance to them. But the 
Congress ought to find him and see that he is relieved of any further 
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burden in the matter of interpreting law in writing letters for the 
Chief of Engineers. 

He then said: 

I trust that the foregoing comments will make clear my position on these 
matters. If your Department feels that it cannot accept the suggestions made 
by the Department of the Army with respect to uniformity in cost sharing, it is 
my opinion that this problem unavoidably requires a decision by higher authorit 
as to whether Budget Circular A-47 applies or does not apply to work under both 
agencies, insofar as a non-Federal contribution for land enhancement benefits is 
concerned, 

Senator Gore. What 3 is that “higher authority”? 

Senator Kerr. I want to tell you, if it is the slighest doubt that 
comes to your mind about it, that it is the Director of the Bureau of 
the Budget—unadorned and unsheltered from anonymity and twisted 
out of his sanctuary, there he stands in the bold spotlight of having 
been stripped of every camouflage or hiding place. The Director of 
the Bureau of the Budget. 

Senator Gore. Are we not going in another untow ard direction by 
holding the Bureau of the Budget.responsible, when in fact it is the 
responsibility of the President of the United States? 

Senator Kae Well, if I thought he knew the least thing about it, 
I would have named him as having been the perpetrator of it.. But 
{ think he is just as unaware of it as is either one of my latest acquisi- 
tions of grandchildren, two twin babies, who will soon be 2 months old. 

Now, you would think that a member of one of the operative 
agencies of this Government, although I identified him as a part of 
the executive, charged with the responsibility of administering the 
' laws as passed by the Congress—you would think that in their mind 
might be some thought that the Congress of the United States was 
the authority with reference to matters that it handled and decided 
and provided for under its authority in the Constitution and as the 
elected representatives of the people. 

But I would do the great Chief of Engineers a serious injustice if 
I indicated here in the presence of men who might make a 1eport on 
it to the higher authority to which he referred, that the Chief of 
Engineers thought there was any higher authority on this earth than 
the Bureau of the Budget. I just ‘do not want to put him in that 
embarrassing position. 

We would be glad to meet with you and representatives of the Bureau of the 
Budget in an effort to resolve this problem. 

Well, there he tells him. There he tells him. It ‘unavoidably 
requires a decision by higher authority as to whether Budget Circular 
A-47 applies or does not apply to work under both agencies.”” and 
how he says: “If there is any doubt in your mind about this, you and 
I had better get together with the representative of the Bureau of 
the Budget in an effort to resolve this problem.” 

I can imagine what the representative of the Department of 
Agriculture would look like after he came out of the session that is 
proposed here for him witht the representative of the Bureau of the 
Budget. 

I want to tell you right now he would either be in an acquiescent 
posture, or he would no longer be upright. That is, he would not 
be able to stand on his feet. 

Now, Mr. Chairman, I went further than I aimed to, and in view 
of the fact that I took so much time, I will not ask further indulgence 
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of the committee for anything from Mr. McBride. I think it is 
imperative that Senate Resolution 148 be sufficiently comprehensive 
to make it clear what our attitude is with reference to these matters. 


Avaust 9, 1957. 
Mr. D. A. WiLitaMs, 
Administrator, Soil Conservation Service, 
Department of Agriculture, Washington, D. C. 


Dear Mr. Witutams: I have your letter of July 17 expressing your concern 
over comments made by the Department of the Army on watershed work plans, 
prepared under Public Law 566 as amended, regarding differences in cost sharing 
required under that act and those required under the flood-control program admin- 
istered by the Department of the Army. You point out that this difference stems 
from the basic authority for the watershed program which requires that the 
Federal Government pay all costs allocated to flood prevention, other than lands, 
easements and rights of way, costs for contracting, and for operation and mainte- 
nance. For this and other reasons you state that this is a problem which cannot 
be solved by your Department. You also present your views as to the relationship 
of flood prevention and land drainage in the cost-sharing problem. 

I should like to emphasize that the Corps of Engineers has suggested considera- 
tion of this difference in cost sharing because we believe that it is important that 
Federal programs authorized by Congress to accomplish similar results be carried 
out on a uniform basis insofar as division of cost between Federal and non-Federal 
interests is concerned; and not because of any Opposition to the accomplishment 
of watershed plans. ; 

I wish first to comment briefly on the ag made that the watershed-protection 
and flood-prevention act requires that the Federal Government pay all construc- 
tion costs, and that in effect a non-Federal contribution because of land enhance- 
ment benefits is not possible under that law. As you know the Department of 
the Army in commenting on a number of work plans, where substantial land 
enhancement benefits resulted from flood-prevention works only, raised the same 
problem of consistency in cost-sharing arrangements. 

The Department of the Army has faced a similar problem in administering the 
flood-control program because the flood-control laws, like Public Law 566 as 
amended, do not prescribe a non-Federal contribution because of land enhance- 
ment. Nevertheless we have found it possible to differentiate between flood 
damage reduction and land enhancement benefits, and to recommend a non- 
Federal contribution with respect to the latter in accordance with the requirements 
of Circular A-47. If it is now held that local contributions because of land en- 
hancement benefits cannot be required under Public Law 566 as amended, such 
contributions should not be required for works under the flood-control laws which 
produce this same benefit. It would appear, on the other hand, that if it is possible 
under the law for the Department of the Army to allocate part of the flood-control 
benefit to land enhancement and recommend a non-Federal contribution, it should 
be possible for the: Department of Agriculture also to allocate a part of the benefit 
and cost to land enhancement rather than flood prevention. 

The second point of difference raised by some of the watershed work plans, 
and your letter of July 17, is cost sharing where work plans provide land drainage 
improvements or combinations of flood damage reduction and land drainage. 
The Elm River proposal referred to in your letter is in our opinion primarily a 
drainage improvement. It was therefore suggested in our comments that, in 
order to achieve uniformity with works proposed under the flood control pro- 
gram, it would be necessary to require non-Federal contributions to cost in 
proportion to land enhancement benefits, essentially as provided by Budget 
Circular A-47. In this connection you cite certain legislative history appar- 
ently to indicate that land drainage should be considered on an equal basis with 
flood prevention, insofar as cost sharing is concerned. 

I recognize the technical difficulty in some cases of separating flood and drain- 
age problems. I cannot agree, however, that Public Law 566, as amended, places 
land drainage and flood prevention on an equal basis insofar as cost sharing is 
eoncerned. This would be, in effect, an extension of essentially full Federal 
responsibility into a broad field of public works which has remained primarily 
a non-Federal responsibility. While the language of the act, and its legislative 
history, does include land drainage as a function to be considered under water- 
shed protection programs, the language of the act and of the Senate Committee 
Report is clear and unambiguous in separating flood prevention and drainage, 
and in requiring the Secretary of Agriculture to require local organizations to 
bear a proportionate share of the cost of drainage in consideration of direct 
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indentifiable benefits. It appears, therefore, that under the law the Secretary 
of Agriculture can establish appropriate cost. sharing arrangements for drainage 
work and for combinations of flood control and drainage. 

I trust that the foregoing comments will make clear my position on these 
matters. If vour Department feels that it cannot accept the suggestions made 
by the Department of the Army with respect to uniformity in cost sharing, it is 
my opinion that this problem unavoidably requires a decision by higher authority 
as to whether Budget Circular A—47 applies.or does not apply to work under 
both agencies, insofar as a non-Federal contribution for land enhancement 
benefits is concerned. We would be glad to meet with you and representatives 
of the Bureau of the Budget in an effort to resolve this problem, 

Sincerely yours, 
E. C. IrscHNEnr, - 
Major General, USA, Chief of Engineers. 

Senator ANDERSON. Would you feel that after we had finished the 
testimony by the Bureau of the Budget and certain of the witnesses, 
if Mr. McBride desired to submit a statement on behalf of your office, 
that might be well? 

Without objection, then, that will be permitted. 

How do you stand on this resolution that is in front of you, Senate 
Resolution 148? 

Senator Kerr. I want to tell you right now I hope to help give it 
enough strength to where we can all stand on it. And I hope we will 
make it strong enough that the Bureau of the Budget will be willing 
to stand under it. 

Senator Anperson. The able chairman of our committee, Mr. 
Murray, is here for a while. He has another responsibility. 

I mer ely wanted to say, Mr. Chairman, that we are very happy that 
you have come down here. I know that you are in favor of this. And 
if you have a statement to make at a subsequent time I hope you 
will do so. 

The Cuairman. I will surely do so. I appreciate the fine manner 
in which you are conducting this hearing or study, and I am satisfied 
from what I have heard here today that we are going to make some 
progress in this matter. 

Senator ANpEeRson. Thank you, Mr, Chairman. 

Mr. Merriam? 


STATEMENT OF ROBERT E. MERRIAM, ASSISTANT DIRECTOR, 
BUREAU OF THE BUDGET 


Mr. Merriam. Where would you like to have me sit, Senator? __ 

Senator ANpEerRson. I think you might just as well come over here 
and get close to the lion’s den. 

Senator Gore. Mr. Chairman, before Mr. Merriam starts, could I 
ask a question? 

Mr. Merriam; are you speaking for President Eisenhower this 
morning in making this statement you are prepared to make? 

Mr. Merriam. | would like to know the sense in which you mean 
that, Senator. 

Senator Gorn. Does he know what you are going to say? Has he 
approved what you are going to say? 

Mr. Merriam. Do you mean have I personally talked with the 
President about my testimony here today? The answer is “No.” 

Senator Gorr. My question is not devious. 
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Senator ANDERSON. Let us put it this way. Every time you report 
on a bill, you say: ‘“This is, or is not, in accordance with the program 
of the President,” do you not? 

Mr. Merriam. No. 

Senator Anpgerson. I thought the Bureau of the Budget always 
said the programs were or were not in accordance with the program 
of the Preeident. 

Mr. Merriam. No. The only time that that matter is put on, 
Mr. Chairman, if you are talking now for the moment about legislative 
reports, is on those matters of legislation which either in the affirmative 
have been a part of the President’s program, recommended to the 
Congress, or in the negative are matters which the President has taken 
a position on in the negative. 

Senator Anpgsrson. I do not mean to break in, but the Bureau of 
the Budget is an arm of the President’s Office. 

' Mr. Merriam. That is certainly correct. 

Senator Anpsrson. And therefore when you testify, you are 
supposed to testify as to things that are within the province of the 
President’s Office and in accordance with his program. 

Mr. Merriam. That is correct. 

Senator AnperRson. Therefore we can assume this testimony is in 
accordance with the President’s program. 

Mr. Merriam. Well, if it is not, 1 won’t be around very long. 

The reason I want to make it quite clear is because the implication 
of the question, Mr. Chairman, I think was an unfair one, as to 
whether I had cleared this particular testimony. And I am sure the 
gentlemen of this committee are well enough aware of the operations, 
as chairmaned by a former Cabinet officer and member of the execu- 
tive branch, to know that no President of any party can be informed 
of all the details of every single department in testimony before the 
Congress. 

Senator ANDERSON. I realize that. 

Mr. Merriam. May I say this, however, in addition. And I 
must say this respectfully, but for the record I think it should be 
clear: This problem that you have been discussing here today in 
large measure, namely, the upper watershed program, is a matter 
with which, contrary to the statements made los. the President is 
quite familiar, which he has spent a great deal of time studying, and 
which he has supported wheltneetndir and still does. 

Senator Gorn. Mr. Chairman, there were no implications in my 
uestion. I asked a very simple question. There was nothing 
evious involved by implication or otherwise. 

I inquired of Mr. Merriam if he was speaking for President Eisen- 
hower in appearing before this committee. So far as I am concerned, 
this gentleman is charged with no constitutional responsibility. 
President Eisenhower is. So are Members of Congress. Unless the 
oo is speaking with the approval of the President and for the 

resident, I have little concern with what he has to say. If he is, 
then it is a matter of importance and something which deserves and 
requires the attention of the committee. 
enator ANDERSON. Well, if he is not, it would have to be assumed, 
Mr. Merriam, that you are here under false colors. You are a member 
of the Office of the President. 
Mr. Merriam. I would agree. | 
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Senator ANpEeRSON. Therefore, I have to assume that you are 
spose for the President. I say to you that occasionally we get 
twisted. 

Mr. Merriam. In that sense I would certainly agree with you. 

Senator ANDERSON. Sometimes we get twisted. 

I discussed with President Truman at one time a matter, and he said, 
“That is a fine idea. Let us get up a bill and send it to the Congress.” 

I sent it to the Congress, and it was referred to the Bureau of the 
Budget, and they came back and said it was not in accordance with 
the program of the President. 

Those things happen, but they are accidental. 

Mr. Merriam. That was under the previous administration. 

Senator ANDERSON. Yes, that was under the previous administra- 
tion. Therefore, we can assume that that is with his full knowledge, 
and that answers the Senator’s question. I want him to be com- 

letely satisfied on it. There was nothing devious in his question as I 
Case it. Purely for the sake of the record he wants to know if you 
are speaking in your customary role that the Bureau of the Budget 
occupies when it testifies, namely, speaking for the President. ty 
answer is “Yes.” You nodded your head, for the record. 

Mr. Merriam. I thought I had already answered “Yes.” 

Senator Kerr. If I understood you, Mr. Merriam, you said that 
contrary to certain implications or ‘statements that the President did 
or did not know, he is quite familiar with the small watershed bill. 

Mr. Moprriam. Yes, sir. 

Senator Kerr. I am sure you are referring to a remark I made, and 
if I am in error in that I do not want to go any further, and if I am not 
in error then I want to say a word. 

Mr. Merriam. You are correct. 

Senator Kerr. I believe that my remark, and I would like to have 
the reporter look at the record and correct it or let it stand as being 
correct, was with respect to the matter of the requirements of A-47. 
I think I quoted a statement here from General Itschner in which he 
said: 

It is my opinion that this problem unavoidably requires a : Abbleslie by higher 
authority as to whether Budget Circular A—47 applies or does not apply to work 
under both agencies. 

Was that not what I was adistaitiie myself to? 

Mr. Merriam. That was not my understanding. 

Senator Kerr. Did you understand that was what I was talking 
about, Senator? 

Senator Gore. Yes. 

Senator Kerr. And the Senator from North Dakota? 

Senator Youna. Yes. 

Senator Kerr. No question in my mind. The discussion was 
about A-47. And I was interested, because I came into this meeting 


. & little bit concerned about the Corps of Engineers, more critical of 


the engineers, because it involved Big Sandy, and I thought their 
action had forestalled the movement of the Big Sandy plan until I 


heard the explanation of the able Senator from Oklahoma, and I - 


began to wonder more about the background of A-47. And I hope 
we will move toward that. So there would be no question in my 
mind that we were talking about A—47. 

Senator ANpERSoN. The transcript will be available, and if it 
subsequently shows up, Mr. Merriam, that you misunderstood the 
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remarks of the Senator from Oklahoma, you can say so. If not, we 
ean bring it up at a later time. I am merely trying to save time. 

Senator Kerr. That is fine. And I want to say if the record does 
not clearly show that I was talking about this discussion that was to 
take place with “higher authority’ as to whether Circular A-—47 
applies or does not apply, I want it known that-that was the situation 
to which I addressed myself when I said that I did not think the 
President knew anything about what was in it. 

Now, if the very fine gentleman on this witness stand, for whom I 
have publicly stated here that I have the highest regard ‘and respect, 
can give me any information to the contrary, I would like very much 
for him to do it, with the same candor that ‘he did when he thought 
I was talking about what the President might know about the small 
watershed bill. 

Mr. Merriam. I will be lad to clarify that situation. 

Senator Gore. Well, is chars any information you can give us on 
that point now? 

Mr. Merriam. On which point, Senator? 

Senator Kerr. As to what the President knows about A-47. 

Mr. Merriam. That is a question you would have to address to 
the President. 

Senator Kurr. You presumed to speak for him a while ago as to 
what he thought of the small watershed bill. 

Mr. Merriam. I merely wanted to make clear, as to any question 
of his understanding of this program, that he ‘had suggested ‘this 
program. May I recall that this program was certainly greatly 
expanded under this administration, as a result of some specific 
recommendations which the President made. And I know that he 
has been very much concerned. 

Senator Kerr. Now you are talking about the small watershed 
program? 

Mr. Merriam. Yes. The President has asked that this program 
move forward rapidly and expeditiously, because he feels that this 
represents a very important part of our water resource development 
program. 

Senator Kerr. Now, you have been down there all during this 
administration. . i 

Mr. Merriam. I will have to amend that. 

Senator Kerr. Well, tbhceu you have been down there since you 
got there. When was that? 

Mr. Merriam. That is about right. Two years ago. 

Senator Kerr. I have seen you so much around here, and you 
have made such a profound impression on me, that I had just assumed 
that you had always been there, don’t you know. 

Mr. Merriam. | appreciate the Senator’s solicitude. 

Senator Kerr. No, it is not solicitude. It is an ac knowledgment 
of the deep impression that you have made on me. 

And now if you can tell the committee, since you brought the 
matter up, and since my statement seems to have made an impression 


on you, whether or not the President is familiar with A~47 and what. 


is talked about in this letter, I would like for you to tell me. 
Mr. Merriam. I assume you want my personal knowledge, Senator. 
Senator Kerr. I presume that is the way you are speaking about 
the other. 
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Mr. Merriam. It is. And of my personal knowledge I can’t 
answer. 

Senator Kerr. You do not know of any knowledge that he has of 
it, then, of your personal knowledge? 

Mr. Merriam. In the discussions in which I have participated, 
there has never been a discussion of A—47. 

Senator Kurr. With the President? 

Mr. Merriam. That is correct. Now, I would not want to give, 
and you would not want me to give, any secondhand information or 
speculation. 

Senator Kerr. But I do want you to tell me what you do know. 
And if you know of any knowledge that he has of A-47 and its im- 
plementation and its effect, I would like for you to tell me. 

Mr. Merriam. May I say that there have been a number of dis- 
cussions about the problem which really have centered in this matter 
you have been analyzing today, with reference to this whole problem 
of getting some uniformity in application of regulations concerning 
the water-resource projects—whether A-47 in specific terms has come 
up is something I could not answer, 

Senator Kerr. If it has, you do not know of it? 

Mr. Merriam. It has not when I was present. But what I am 
trying to say is that there is a real problem, which is highlighted by 


this discussion today, of how you apply uniform standards in the 


development of and in the administration of these various watershed 
programs. 

Senator Kmrr. Is there: any provision in the Constitution that 
Congress in carrying out its constitutional authority with reference 


to watershed programs has to have uniformity in the way it handles — 


one program of conservation under the Department of Agriculture 
and another under the Department of the Interior and another under 
the Department of the Army? 

Mr. Merriam. Yes, sir. I think you could have a better under- 
standing of this and of our concern with the problem if you would 
allow me to—I came here prepared to talk about the resolution. 
I assume you would rather concentrate on the watershed matter; is 
that correct? 

Senator Kerr. If you would rather not answer my question, that 
is all right. 

Senator ANDERSON. His question was: Is there anything in the 
Constitution that requires the Congress to have uniformity? 

Mr. Merriam. What I was trying to say was: If I may, I would 


‘rather answer that by putting it in its context of the Watershed Act. 


Senator Gore. Mr. Chairman, I would like to make one additional 
comment, and then I will desist. I think this illustrates the tendency, 
about which I'a few moments ago expressed concern. The people 
have a way of working their will with respect to a Congressman and 
Senator. They can extend his term, or they can vote him out of 
office. They can vote for and against a President. But we haye a 


government growing up of men, like this gentleman, for whom I hold’ 


no disrespect, at whom the people have no way of getting. We are 
drifting away from a government of the people, by the people, and for 
the people. When someone in the Bureau of the Budget, who may 
not even be personally known to the President of the United States 


himself, not responsible to the Congress, devises an order to contra- 
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vene an act of Congress, the law of the land, to work the will of a special 
interest, and to prevent the development of the natural resources of 
the country in accordance with the rules and the requirements specified 
by an act of Congress, then I say it is a tendency in government 
dint which I express the gravest of concern. This seems to illustrate 
it 


Senator AnpERSON. May I just say, before you start your testi- 
mony, Mr. Merriam, that in the previous oeneins you testified. You 
were a witness. .. You read the statement from A—47 reading: 

The standards and procedures set forth in this circular shall not be regarded 
as authorizing any deviation from general or specific requirements of law. 

And then you went on to say this 

Senator Gorse. How could he authorize any deviation from require- 
ments of law? How could a Budget Bureau circular authorize it or 
require it? That is a presumption. 

r. Merriam. That was the accusation which was made, Senator 
Gore, and I: was merely responding to that to make it quite clear 
what our position was. et 

Senator ANDERSON. Well, this is A~47, Senator Gore, that I read. 
A-47 carries this sentence: 

The standards and procedures set forth in this circular shall not be regarded as 
authorizing any deviation from general or specific requirements of law. 

I think it was most generous of the person who wrote it to admit 
that the mere writing of the pamphlet did not repeal the laws of the 
Congress. But nonetheless, that is what they put into A-47. 

And then Mr. Merriam said, and I am quoting him now: 

Actions taken by the Executive Office of the President under Circular A-47 


therefore represent presentation of information and representations to the Con- 
gress. ‘The Congress of course in its action on legislation makes the final decision 


on authorization of projects. 

That is the statement that is made to the committee. 

Actually, these projects are all held up in violation of the law of 
Congress. And that is what we would be interested in having your 
comments on. 

Mr. Merriam. Well, I disagree with you, Senator. 

Senator ANpERsoN. You mean you are not holding them up in 
violation of the law? What are you holding them up under? 

Mr. Merriam. May I be allowed to explain? 

Senator ANpreRson. You are trying to get a uniform policy. You 
are trying to make the Agriculture Demartaninat and the Army and 
orgypoay else follow your pattern. 

r. Merriam. This is your assumption, and if you will allow me to, 
I think I can make that clear. 

Senator Kerr. Well, it was not a violent assumption, because 
it was in accordance with what you just said. You have not got to 
your statement, but that is what you just said to the chairman or to 
me, as I understood it, about the necessity for uniformity. 

Mr, Merriam. Well, I said this is a matter which we have all been 
concerned about for some time. 

A-47 actually, gentlemen, was developed, as Senator Kerr indicated, 
in the previous administration. 





Senator Youna. This is a bill, as I recall, that we went over very | 


carefully. There was the development of a pilot program. I do not 
think even those who are inclined to take the Corps of Engineers’ 
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viewpoint ever anticipated that the Corps of Engineers would be 
given such a voice in determining what the Department of Agriculture 
was doing in their project. And it was never anticipated, I don’t 
think, that the Bureau of the Budget would take the position that it 
has with relation to A-47. I do hope that this problem can be 
resolved. 

I recognize that the Bureau of the Budget has certain responsi- 
bilities, but I believe in this case the Corps of Engineers certainly is 
going far beyond what the Congress ever anticipated. 

I wish I could stay to hear the testimony of Mr. Merriam, but I 
have some other duties to attend to. 

Senator Gorn. As far as I am concerned, what the Bureau of the 
Budget has to say is inconsequential unless it is representative of the 
President of the United States. 

Senator AnpEeRsoN. He has said it is. 

Mr. Merriam. If you will allow me to make my statement, I think 
I can clarify that, if you are interested in our position on this matter 

Senator ANpERson. Go right ahead. 

Mr. Merriam. A-47, as I was saying, was promulgated in an 
attempt to give to the executive agencies some guidance in an area 
where they were required to present to Congress certain project 
reports and where the Congress in a great many areas had not given 
any specific guidance as to how the project report should be pre- 
sented, as to how the allocations of costs should be made, and so forth. 

Now, quite clearly, when the Congress establishes, as this resolution 
proposes, criteria indicating how they want those reports to be pre- 
sented, that is the way in which it will be done, and this most certainly 
is not only the prerogative but, I would agree, Senator Kerr, the re- 
sponsibility of the Congress. 

Now, specifically with reference to the upper watershed program. 
First, as to the role of the Bureau of the Budget in this matter, and in 
specific response to Senator Gore’s question: The act provides—and 
this is what. the Congress wished, I presume-—the act provides that— 


the Secretary— 
this is the Secretary of Agriculture— 


the Secretary shall. transmit a copy of the plan and justification therefor to the 4 
Congress through the President. i 

So that I may just carry this through, the President, by Erecutive 
Order No. 10654, January 20, 1956, delegated certain funetions to the 
Director of the Bureau of the Budget. And if you want, I wili read the 
Executive order: 

By virtue of the authority vested in me by section 301 of title 3 of the United 
States Code, and as President of the United States, it is ordered as follows: 

The functions vested in the President by the third proviso of section 5 of the | 
Watershed Protection and Flood Prevention Act relating to the transmittal to the 
Congress of copies of plans for certain works of improvement and the justifications i 
therefor, are hereby delegated to the Director of the Bureau of the Budget. 


Secondly, with reference to the responsibilities of the President, now | 
delegated to the Director of the Budget under the act, the followi ing 
words also aré in the act, section 5: 


Provided further, That prior to any Federal participation in the works improve- 
ment under this Act, the President shall issue such rules and regulations as he 
deems necessary or desirable to carry out the purposes of this Act and to assure the 
coordination of the work authorized under this Act and related work of other 
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agencies, including the Department of the Interior and the Department of the 

my. . 

Now, Mr. Chairman and gentlemen, the regulations were promul- 
gated by the President on December 18, 1954 

Senator Kmrr. With reference to an act passed in 1956? 

Mr. Merriam. No, this is with reference to the act prior to amend- 
ment. This is Executive Order 10584, in which there are a number of 
procedures set up. 

At that time the amendment changing the question of cost sharing 
on the flood prevention works had not been adopted. 

Senator ANpERSON. Excuse me again. Do I understand you to 
say that a regulation issued in 1954 was issued in furtherance of the 
provision of the act of 1956 that required him to issue regulations? 

Mr. Merriam. No, it was issued in furtherance of Public Law 566. 

Senator ANDERSON. Well, what did he issue in furtherance of this 
provision? It says: 

Provided further, That prior to any Federal participation in the works improve- 
ment under this Act— 
not some other act, but this act— 


the President shall issue such rules and regulations as he deems necessary or de- 
sirable to carry out the purposes of this Act * * *, 

Has he issued any rules or regulations to carry out the purposes of 
this act approved August 7, 1956? 

Mr. Merriam. No. Because this is an amendment of Public 
Law 566, and I think the thing has to be viewed in its entirety, and 
at the time, last summer, when the amendments were enacted, the 
problem that we are now confronted with had not been brought up. 

I think, Mr. Chairman, that the issue boils down to this question, 
if I may try to summarize it. 

Senator Kurr. Before you make your point, if lmay: I believe you 
said that the provision in the 1956 act) which required the Federal 
Government to pay for the flood prevention cost was not in the 1954 





act and therefore had not been passed when the rules and regulations - 


you refer to were issued. And I am sure the rules and regulations 
that you referred to were issued in accordance with the act as amended 
and when the content of the law was different with reference to that 
item. 

Mr. Merriam. That is correct. 

Senator Kerr. But you are still operating under the 1954 rules and 
regulations? 

r. Merriam. I was just coming to that. The issue, as I see 
it—and this matter has just boiled up in the last few weeks, actually— 
- is, What is the definition of “drainage,” and what is the definition of 
‘flood prevention’’? 

Now, very frankly, the act is silent as to the definition in these 
matters. 


I think that we have now found ourselves in this position: that the — 


Department of Agriculture has applied one definition, which it has 
done through administrative regulation. The Department of the 
Army, the Corps of Engineers specifically, have another definition. 
And we have now been confronted in the Bureau of the Budget, 
acting on behalf of the President by delegation of authority, with the 
phen of : Which is the proper definition to apply to certain particu- 
ar works? 
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Senator Case. Could I ask a question there? 

Mr. Merriam. Yes, Senator. 

Senator Case, When a question like that arises between two Gov- 
ernment agencies, which requires a definition of terms, and_ that 
definition of terms would determine the legality, both the availability 
and legality, of funds for expenditure, is it the Budget Bureau or the 
General Accounting Office that makes the final determination? 

Mr. Morriam. | do not think this is really a question of legality 
of the. expenditure in this case, Senator Case. It is a question of the 
applicability or the nonapplicability of a certain portion of law. 

Now, it is quite clear to me—I will stipulate so that we do not have 
to argue about this that if the Department of Agriculture works are 
properly categorized—the ones that are under question, and there are 
six projects where this question has arisen—as flood. prevention, then 

uite clearly there can be no local contribution, and. the Corps of 
Ungineers’ position would be wrong. There is no argument about 
that, and there is no intent, therefore, to circumvent the law. 

But may I remind you gentlemen that the law does provide for a 
local contribution on works of drainage. 

Senator Kerr... Well, did you read the report of the committee 
that, put that language into the bill that identified what they were 
talking about? 

Mr. Merriam. Yes; I have read that, 

Senator Kerr. Well, do you not think it is quite clear? 

Mr. Merriam. I am not sure, frankly, Senator. This matter has 
boiled up, as I said, in the last few weeks and has come to my personal 
attention in the last 10 days. Frankly, it is my intention to have a 
meeting with Mr. Peterson, who is the Assistant Secretary of Agri- 
culture in charge of this area. He has been out of town and arrives 
back today or tomorrow, and it has been my intention to have an 
immediate meeting with him, and with the Assistant Secretary of the 
Army, Mr. Short, possibly tomorrow or the first of the week, so that 
this matter can be clarified in my mind. I have no firm opinion as 
of this time. It has been presented to me. I have read the record. 
I have seen the various arguments pro and con. 

Senator Kerr. Would you read the opinion of the Solicitor .of the 
Department of Agriculture to which I referred a little while ago, and in 
which he documents this matter in the minutest detail? 

Mr. Merriam. Senator, I do not want to disagree with you, except 
this. I have read that. And I listened to you again today read it. 

Senator Kerr. I did not read all of it. I just read a résumé of it, 

Mr. Merriam. And he was talking about works of flood prevention. 

And on that there is no argument, as far as I can see. 
_ Senator Kerr. Well, there would not be any argument, Mr. 
Merriam, unless by an interpretation you tried to have that which is 
flood prevention, to change its identity, and, for purposes of local 
contribution for land enhancement, say that there were features of 
drainage in connection with it as seemed to be indicated or intimated 
to me by what the Chief of the Corps of Engineers said. 

Mr. Merriam. If it were for purposes of evasion or trying to get 
around the law, I could not agree with you more. From what I have 
seen to date—and I want to make it clear that this has come to-my 
personal attention in the last 10 days—what I have seen to date does 
not lead me to believe that there is any suggestion that there should be 

95840—57——5 
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an evasion of the law by anybody, but rather that there is a legitimate 
question of doubt as to what the definitions of these terms “‘flood con- 
trol”, “flood prevention”, and “‘drainage’’ are. And as far as we are 
concerned in the Bureau, we have been confronted with a difference of 
opinion between the two departments as to the definition of certain 
works of improvement, and two diametrically opposed ideas. And I 
do not see, gentlemen, how we could do other than to try to reconcile 
that difference of opinion and reach a conclusion on behalf of the 
‘President as to what the proper definition is and which should apply 
to these particular projects. 

Senator Casz. Mr. Chairman? 

Senator AnpeRson. Senator Case. 


Senator Case. I have just come in, after being at another commit- . 


tee meeting for a while, and perhaps I have missed the point, but it 
does seem to me that possible or potential expenditures by the Federal 
Government are involved, and in determining how the costs would be 
met of a given project you have got to determine whether or not they 
are Federal costs or whether or not they are local costs. If it is a 
matter of policy, and a free choice exists, then I can see why the 
matter — be refereed by the Bureau of the Budget as between 
two other Government agencies, if there is clearly a question of choice 
of whether or not costs will be allocated here and contributions will be 

ermitted or whether the Federal Government shall pay the cost. 

ut if it is a question of the legality of the Federal Government 
expending the money or following a requirement that a certain portion 
of the costs shall be local, it seems to me that the General Accounting 
Office should come in. 

Mr. Merriam. Senator, I did not. mean to brush aside your earlier 
suggestion, and I had made a mental note of it and ‘thought I would 
check with our legal people when I get back to see if the Comptroller 
_ General would have some interest. If he does, I certainly would 
want his advice. 

Senator Kerr. I would like at this point to call, this to the atten- 
tion of my friend from South Dakota. You were not here when I 
read General Itschner’s letter into the record, were you? 

Senator Casz. No; I was not. I was here when you called atten- 
‘tion to the letter by Mr. Farrington, the General Counsel of the 
Department, of Agriculture. 

Saiatie Kerr. . Well, he says: 


Nevertheless we have found it possible to differentiate between flood-damage 


reduction and land-enhancement benefits, and to recommend a non-Federal con- - 


‘tribution with respect to the latter in accordance with the requirements of 
Circular A—47. If it is now held that local contributions because of land-enhance- 
ment benefits cannot be required under Public Law 566 as amended, such con- 
tributions should not be required for works under the flood-control laws which 
produce this same benefit. It would appear, on the other hand, that if it is pos- 
sible under the law for the Department of the Army to allocate part of the flood- 
control benefit to land enhancement and recommend a non-Federal contridution, 
it should be possible for the Department of Agriculture also to allocate a part of 
the benefit and cost to land enhancement rather than to flood prevention. 


Senator Casr. I would agree with the logic of that, that if one 
agency canceled, the other should be able to. 

Senator Kurr:#Even though the laws are different? 

Mr: Merriam. They are not: different as far as drainage: is 
woncerned. 
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Senator Case: That makes the question. I have said I agreed with 
the logic of it. If the laws are specifically: different, that is some- 
thing else. But I agree with the logic that if one agency should be 
able to assign the cost to the Federal aeons or to make a require- 
ment for local contribution, so should we have the same requirement 
for the other agency. I mean in policy, as a matter of logic. 

Senator Gore, Does not the Benet ee that what the law 
should be is one thing and what it is might be another? 

Senator Casz. That is certainly possible. And if it is a matter of 
interpreting the law as to whether they are in agreement or not, and 
the consequent fiscal responsibility of the Federal Government, then 
I think you go back to the General Accounting Office. : 

Senator Kerr. You remember the Millwood project we put in the 
omnibus bill in Arkansas and Oklahoma? | sedid “Ts there any great 
flood project in this country or any project anywhere near approach- 
ing the capacity of this project that has in it the requirement of the 

rinciple of contribution by landowners below the reservoirs to make 
ocal contribution toward the cost of the reservoirs? 


General Irscuner. I do not know of any project, sir, that has such a provision, 


Mr. Merriam. I think the answer to that, Senator Kerr, is that 
there is quite a difference between a reservoir project, which is largely 
a flood-prevention work, and some of the other work which both the 
Corps of Engineers and the Department of Agriculture are doing, 
where you may have a small dam, such as these upper watershed dams, 
and many drainage channels and works of shasihel cemiemeamii which 
actually are designed for drainage purposes. And the fact is that the 
Corps of Engineers, as I understand it, is doing work quite similar 
to, if not in purpose identical to, works that are in these six projects 
in question, and is getting a local contribution. And they call them 
major drainage works, as opposed to Agriculture’s definition of flood 
prevention. 

Now, here is what Mr. Farrington in his letter, which Senator Kerr 
read, of July 25, 1957, said: 


The quoted provision of Public Law 566 is limited to the construction costs of 
works of improvements for flood prevention and features relating thereto, and 
would not prohibit the Secretary from requiring contributions from local organi- 
zations toward the construction cost of structures for purposes other than flood 
prevention, such as drainage and irrigation. 


(The above-mentioned letter follows:) 


DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, D. C., July 25, 1957. 
To: Ervin L. Peterson, Assistant Secretary. 
From: Robert L. Farrington, General Counsel. 
Subject: Acceptance of contributions from local organizations toward construc- 
tion cost of flood-prevention structures. 


You have requested our opinion as to the authority of the Secretary of Agri- 
culture under Public Law 566, 83d Congress, as amended by Public Law 1018, 
84th Congress, to accept contributions from local organizations in the followin 
circumstances: With respect to works of EprONATRCD for flood prevention and 
features relating thereto, is the Secretary authorized to accept contributions from 
local organizations for any part of the construction cost of such works of improve- 
ment that is applicable to the production of land enhancement benefits? 

In our opinion, the Secretary does not have authority to accept such contribu- 
tions,from local] organizations. 

Section 4, clause (2), of Public Law 566, as amended, provides in regard to the 
construction cost of structural works of improvement for flood prevention ‘* * * 
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that any part of the construction cost (including engineering costs) applicable to 
flood prevention and features relating thereto shall be borne by the Federal 
Spesrn meant ane paid for by the Secretary out of funds appropriated for the pur- 
poses of t ct.’ 

In an opinion to the Administrator, Soil Conservation Service, on August 21, 
1956, we stated that the quoted provision of Public Law 566, by requiring the 


Federal Government to bear the entire construction cost, of structural works of ° 


improvement applicable to flood prevention and features relating thereto, had the 
effect of prohibiting the Secretary from accepting monetary or service contribu- 


tions therefor from local organizations. This prohibition would clearly apply to - 


contributions from local organizations: determined on the basis of land-enhance- 
ment benefits resulting from flood-prevention structures, and the Secretary would 
not be permitted to accept such contributions, 

The quoted provision of Public Law 566 is limited to the construction cost of 
works of improvement for flood prevention and features relating thereto, and 
would not prohibit the Secretary from requiring contributions from local organiza- 
tions toward the construction cost of structures for purposes other than flood 
prevention, such as drainage and irrigation. 

R. L. Farrineron. 


Mr. Merriam. He also referred in that, letter to. the basic opinion, 
which I think you did not read, Senator Kerr, but perhaps is a part 
of the record, of August 21, 1956, also signed by Mr. Farrington in 
his Opinion of General Counsel No. 34 of the Department—— 

Senator ANpgErson. I think we will put that in the record. 

(The material referred to follows: ) 


Opinion General Counsel No. 34 


DEPARTMENT OF AGRICULTURE, 
Orrice oF THE GENPRAL COUNSEL, 
Washington, D, C., August 21, 1956. 


Opinion for D. A. Williams, Administrator, Soil Conservation Service 


Dear Mr. WriuiaMs: In your memorandum dated August 8, 1956, under the 
subject ‘Legislation,’ you request an opinion relative to the effect of the act of 
August 7, 1956 (Public Law No. 1018, 84th Cong., 2d sess.), which amended 
the Watershed Protection and Flood Prevention Act of August 4, 1954 (Public 
Law No. 566, 83d Cong., 2d sess., 68 Stat. 666), on eight specific items. 

The items which you described are set out hereinafter in the order in which 
they appear in your memorandum and are followed in each instance by our 
opinion on that particular item: 

(1) In view of the language contained in the amendments to Public: Law 566, 
clause (2) of section 4, ‘(2) assume * * * (B) all of the cost of installing any 
portion of such works applicable to other purposes except that any part of the 
construction cost (including engineering costs) applicable to flood prevention 
and features relating thereto shall be borne by the Federal Government and 
paid for by the Secretary out of funds appropriated for the purposes of this Act’; 
is the Secretary authorized to accept monetary or service contributions from local 
organizations for the construction cost (including engineering costs) of works of 
improvement applicable to flood prevention and features relating thereto?” 

n our opinion the cited amendment clearly contemplates that all construction 
cost Ghckading engineering costs) of works of improvement applicable to flood 
prevention and features relating thereto shall be borne exclusively by the Federal 
Government and has the effect of prohibiting the acceptance by the Secretary 
of monetary or service contributions therefor from local organizations. 

Prior to this amendment of section 4 of Public Law 566, clause (2) of section 4 
provided that local organizations ““* * * shall—(2) assume such proportionate 
share of the cost of installing any works of improvement involving Federal assist- 
ance as may be determined by the Secretary to be equitable in consideration of 
anticipated benefits from such improvements: * * *”’ In other. words, under 
clause (2) of section 4, as originally incorporated in Public Law 566, it was 
expressly required that local organizations assume such proportionate share of 
the cost of oak works of improvement for flood prevention and features 
relating thereto as the Secretary determined to be equitable in consideration of 


anticipated local benefits resulting therefrom. On the other hand, the concerned 
amendment of section 4 completely reverses this policy and just as expressly 
requires that all cost of installing works of flood prevention and features relating 
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thereto shall be borne by the Federal Government. In addition, the provisions 
of the amendatory act are expressly made retroactive and apply to all projects 
initiated under Public Law 566. 

A review of the legislative history of this amendatory act discloses that subse- 

uent.to the enactment of Public Law 566 it came to the attention of the Con 

that the provision of clause (2) of section 4, requiring the assumption by 
organizations of a proportionate share of the cost of installing works of improve- 
ment for flood preeeeneee and features relating thereto, was at variance with the 
ae finding of the Congress that flood-control measures generally were of national 

nefit and the policy that the entire cost of flood-control measures should be 
borne by the Federal Government. Accordingly, this amendment was enacted 
for the purpose of placing the payment features of flood-prevention measures 
involved in these projects in the same category as all flood-control legislation. 

This feature of the amendatory act was the subject of debates in, both the 
House and the Senate and the following quotations from these debates, which are 
typical of the statements made time and again throughout consideration of the 
amendment, disclose very clearly the intention of the Congress. : 

Representative Poage, who introduced the bill, had this to say when the bill 
was being debated on the floor of the House: y 

“It was thought wise at the time of the passage of the original act in 1954 to 
leave wide latitude for the discretion of the Secretary of Agriculture.” 

“Tn fact, in the beginning of this program, I think everyone agrees it was neces- 


‘ sary that such be done. The requirement later placed on the landowners that 


they pay approximately 50 percent of the cost, and giving them no credit for 
previous conservation practices, no credit for easements and rights-of-way, 
maintenance, and other contributions, has prevented the program from going 
forward. In the State of Texas we have approximately 100 applications for such 
projects. About half of them have been approved by the proper State agency, 
but very few I believe only 3 or 4 have been finally approved, beeause local people 
simply cannot meet the requirements im 5 

“Therefore, Mr. Chairman, I repeat, it is extremely important and highly desir- 
able that the provisions of this amendment be adopted in order that the intents of 
this program may be effective. I would not especially call this amendment to the 
original act a liberalization of its provisions. It simply recognizes the responsi- 
bility of the Federal Government in matters of flood control, in the same manner 
that it has heretofore done with reference to larger dams’ (102 Congressional 
Record 6159, April 24, 1956). 

“The Federal Government has always paid the entire cost of flood control 
because we felt it was a matter that involved a wide number of our citizenship and 
it was not something you could assess against any one individual; that it was some- 
thing the burden of which should fall on all of our people’ (102 Congressional 
Record 6157, April 24, 1956). 

“But we provide in this bill today a change in the policy of the cost; we say that 


- the Federal Government will pay all of the cost of all struetures to the extent that 


flood control is involved, but that the farmer will continue to pay all of the cost 
for his land treatment which leaves him with a cost in most cases equal to and in 
many cases in excess of the cost that will be borne by the Federal Government. 
We leave to the farmer or to his local association all the cost of rights-of-way and 
of operation of the project. We are simply applying to the flood-prevention 
program the same criteria that we have long applied to the flood control and the 
reclamation programs. Where we have built dams for other purposes in the 
United States we have always said that to the extent that they contributed to 
flood control the Federal Government would pay the cost of such control’ (102 
Congressional Record 6157, April 24, 1956). 

We believe that this complete reversal of policy in the matter of financing works 


_ of improvement for flood prevention and features relating thereto, together with 


the fact that the provisions of the amendment were made retroactive and appli- 
cable to all projects commended under Public Law 566, indicates very clearly an 
intention on the part of the Congress that monetary or service contributions from 
lecal organizations would not be accepted for use in discharging an obligation 
which was considered to be peculiarly and exclusively a responsibility of the Fed- 
eral Government. This would not preclude the acceptance by the Secretary of 
contributions from local organizations for defraying costs other than ‘“‘the con- 
struction cost (including engineering costs) applicable to flood prevention and 
features relating thereto * * *,’’ which are required by clause (2) (B) of section 4 
of the act to be borne by the Federal Government. 

(2) In view of the difference between the above language as it relates to pur- 
poses other than flood prevention and the agricultural phases of the conservation, 
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development, utilization and disposal of water and the language contained in 
section 5 relating to e oe and other services, is the Secretary authorized 
to advance funds to and reimburse local organizations for engineering and other 
services for municipal and industrial water supply?’ 

It is our opinion that the Secretary is not authorized to advance funds to and 
reimburse local organizations for engineering and other services for municipal and 
industrial water supply. 

In referring to advancement of funds, it is understood that reference is made 
to funds that are available for use in defraying costs to be borne by the Federal 
Government rather than to an advancement of funds under section 8 of the 
amended act, which is in the nature of a loan to finance costs to be borne by the 
local organization and is to be repaid. 

Clauses (2) (A) and (B) of section 4 of the amended act specifically divide the 
authorized works of improvement into the following three categories on the basis 
toot manner in-which the costs of construction of the improvements are to be 
8 

(1) Works of improvement applicable to the agricultural phases of the con- 
servation, development, utilization, and disposal of water, the costs of which are 
to be borne by the local organizations and the Federal Government on a pro- 
portionate basis in consideration of direct identifiable benefits. 

(2) Flood prevention improvements and features relating thereto, the entire 
cost of which is to be borne by the Federal Government. 

(3) Works of improvement ne all other authorized purposes, such as municipal 
and industrial water supply, the entire cost of which is to be borne by the local 
organization. 

tion 5 of the amended act relates to “carrying out the works of improvement 
as set forth in section 4 * * *’ and after providing that the local organization 
shall secure engineering and other services provides that, “in order to properly 
carry out such services in such projects as to such structures therein providing 
for municipal or industrial water supply, the local organization shall, and in such 
projects not providing for municipal or industrial water supplies, the local or- 
ganization may, retain or employ a professional engineer or engineers satisfactory 
to the Secretary, and the Secretary shall reimburse the local organization for the 
cost it may incur for the services of such engineer or engineers * * *.’ 

Standing alone or interpreted literally, the foregoing provision of section 5 may 
appe pear to be in derogation of and constitute an exception to the specific provision 

section 4 that ‘all of the cost of installing any portion of such works applicable 
to * * *’ municipal and industrial water supply shall be borne by the local 
organization. In fact, some s eet for such an argument is found in the con- 
ference report of July 24, 1956, R. Rept. No. 2902, 84th Cong., 2d sess. How- 
ever, where it is recognized, as it must be, that this is merely one section of a 
complete act, which is to be read and interpreted in the light of all of the other 
oo sere of the act and the overall purposes sought to be accomplished by the 
ae it is believed that any conflict is more apparent than real. 

The two main purposes sought to be accomplished in this amendatory legisla- 
tion were (1) broadening of the general scope of the act to include.all aspects of 
the conservation, development, utilization, and disposal of water, and (2) a change 
in the method of cost sharing which requires the Federal Government to pay all 
of the construction costs applicable to flood prevention and features relating 
thereto and assumption by the local organization of all costs of installing works 
of improvement for such purposes as municipal and industrial water supply. To 
this end, the Congress, in section 4, specifically divided works of improvement 
into the three above-described categories and expressly provided that all of the 
construction costs of works of improvement for flood prevention shall be borne 
by the United States and that all of the cost of installing works of improvement 
relating to such purposes as municipal and industrial water supply shall be assumed 
by the local organization. 

When section 5, which specifically refers to section 4, is considered in the light 
of the specific classification of works of improvement enumerated in section 4 and 
the express provisions thereof relative to the manner in which the costs of such 
improvements shall be shared, it is believed that the provisions of section 4 are 
controlling and that local organizations are required to assume the cost of engi- 
neering and other services for municipal and industrial water supply. 

(3) Is the Secretary authorized to provide technical and financial assistance 
for the installation of works of improvement in previously approved watershed 
projects prior to the issuance of new rules and regulations by the President?” 

It is our opinion that the changes embodied in the amendatory act do not require 
the issuance of new rules and regulations by the President as to previously ap- 
proved projects and the Secretary is authorized to provide technical and financial 
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assistance for the installation of works of improvement on such projects. Further, 
it is understood that a letter has gone forward from the Secretary to the Bureau 
of the Budget 6n this matter and in which that position was taken. Se 

““(4) In view of the legislative history of the amendments to Public Law 566, 
is the Secretary authorized to pay the entire constriction cost (including engi- 
neering services) applicable to drainage channels and related improvements to 
remove excess water caused by direct precipitation or seepage onto flat lands?” 

It is our opinion that the question of the types of measures that are to be con- 
sidered as falling within the term “flood prevention” is a technical question for 
decision by the Administrator. , 

The act is silent with respect to this aspect of the term ‘flood prevention.” 
While the legislative history of the amendatory act is inconclusive in this regard,’ 
it does disclose that Senators Williams of Delaware and Kerr of Oklahoma engaged 
in a discussion of drainage work when this legislation was being discussed on the 
floor of the Senate and the colloquy is reported in the Congressional’ Record of 
July 20, 1956 (102 Congressional Record 12432). You may wish to consider this 
discussion in formulating a technical definition of the term “flood prevention.” 

If it is determined that any drainage channels and related improvements t0 
remove excess water caused by direct precipitation or seepage onto flat lands 
should be considered as flood prevention in a particular project, on the basis of 
our reply to your question numbered (1), above, the Federal Government would 
be required to pay the entire construction cost (including engineering costs) ap- 
plicable to such improvements. ; 

(5) Is the Secretary authorized to provide ‘technical or financial assistance for 
works of improvement for recreation, power, fish and wildlife improvement, pollu- 
tion abatement by streamflow regulation, and saliné water intrusion control?” 

It is our Opinion that the Secretary is authorized under sections 2, 3, and 4 of. 
the amended act to provide technical and financial assistance for the improvement 
purposes enumerated by way of conducting such investigations and surveys as 
may be necessary to prepare plans for the inclusion of such works of improvement 
in the project and, while he is further authorized under section § of the amended 
act to make loans or advancements to local organizations to finance the’ cost of 
carrying out such improvements, he is not authorized to share in the cost of 
installing such improvements. 

Under clause (2) of section 2 of the amended act “‘Works of improvement” which 
are authorized include any undertaking for “(2) the conservation; development, 


- utilization, and disposal of water * * *’ It is believed that the improvements 


which you have enumerated are clearly of the type described in clause (2). This 
is confirmed by a review of the legislative history of the amendatory aet of Au- 
gust 7, 1956. 

As you know several bills were introduced in the 84th Congress’ by various 


Congressmen and Senators to amend the Watershed Protection and Flood Pre- 


vention Act. Many of these bills contained various provisions that were identical 
in all material respects with certain of the provisions of H. R. 8750 which was 
finally adopted. ne of the bills that contained an identical provision of the 
portion of clause (2) of section 2 quoted above was §. 3243 introduced by Senator 
Carlson of Kansas who made the following statement in explaining the purposes 
to be accomplished in the amendment of clause (2) of section 2: 

“The bill would delete the phrase ‘agricultural phases of’ under definition of 
‘Works of improvement’ in section 2 of Public Law 566. This would permit the 
Secretary of Agriculture to assist local organizations to plan and earry ont im- 
provements, as a part of a total watershed plan, not only for irrigation, drainage, 
and flood prevention, but also for such purposes as improved municipai and 
industrial water supply, recreation, fish and wildlife improvement, pollution 
abatement by streamflow regulation, and saline water intrusion control. It 
would provide local organizations with assistance in carrying out a multiple- 
purpose water and land management program, instead of one confined to flood 

revention and agricultural water management. This amendment would broaden 
Public Law 566 to include all the purposes contained in the conference committee 

rint of the small projects bill, H. R 5881”’ (102 Congressional Record 2549, 

‘ebruary 20, 1956). - ! 

Section 3, clauses (1) and (2), of the amended act authorize the Secretary ““(1) 
to conduct such investigations and surveys as may be necessary to prepare plans 
for works of improvement;” and ‘‘(2) to prepare plans and estimates required for 
adequate engineering evaluation.”” On the other hand, insofar as the actual cost 
of construction of works of improvement -is concerned and as contrasted with 
preliminary costs of investigations, surveys, plans, etc., section 4, clauses (2) (A) 
and (B) specifically divide the authorized works of improvement into three 
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categories on the basis of the manner in which the costs of construction of the 
a are to be shared, as outlined in our reply to your question numbered 
above. , 
ction 8 of the amended act authorizes the Secretary “to make loans or 
advancements to local organizations to finance the local share of costs of carrying 
out, works of improvements proyided for in this Act.”’ 

Accordingly, while the Secretary is authorized under section 3, clauses (1) and 

to proyide technical or financial assistance by way of investigations, surveys, 
plans, etc., for the installation of any of the improvements authorized by the act 
te be included in a watershed protection and flood prevention project regardless 
of whether the actual costs of installation are to be borne by the Federal Gov- 
ernment or the local organization, or jointly by both, and he is authorized under 
section 8 to make loans or advancements to local organizations to finance the 
local share of costs of carrying out works of improvement, he is, in effect, prohibited | 
under the provisions of section 4 from assuming any of the cost of the actual 
installation of improvements, the costs of which are to be borne by the local 
organization. 

“(6) Are there any existing legal definitions of ‘professional engineer’ that must 
be adhered to in the administration of this Act?” 

It is our opinion that there are not any existing legal definitions of ‘professional 
engineer” that must be adhered to in the administration of the amended act. 

e.act does not contain a definition of this term and a review of the legislative 
history of section 5 fails to shed any light on the intention of the Congress in this 
ect other than that the term was used in the sense of distinguishing between 
outside engineering services and the engineering services of Soil Conservation 
Service personnel. 

The term “professional” as applied to services rendered, implies requirement 
of knowledge of an advanced type in a given field of science or learning (People 
ex rel. Tower v, State Tax Commission, 282 N. Y. 407, 26 N. E. 2d 955 (1940)). 

term “engineer”? was considered by the court in the case of Employers’ 
Liability Assur. Corp., et al. v. Accident & Casualty Ins, Co., et al. (134 F. 2d 566 
(C. C. A. 6th, 1943)), and it was stated: 

‘Tn common parlance practical engineers, as well as graduate or licensed 
engineers, are included in the designation of persons as engineers. Webster 
d ‘engineer’ as ‘one versed in or who follows as a calling or profession any 
branch of engineering,’ and ‘engineering’ in its modern and ateaded sense, as ‘the 
art and science by which the mechanical properties of matter are made useful to 
man in structures and machines.’ ”’ 

The term ‘professional engineer” as used in the amendatory act does not imply 
that. outside engineers who may be employed must, as a matter of course, be 
graduate engineers of an accredited college or licensed locally to practice engi- 
neering; that would depend upon the particular type of engineering work to be 
‘performed and the local laws of the State relative thereto. 

Section 5 provides that the professional engineers so employed are to be “‘satis- 
factory to the Secretary.’’ Accordingly, the Secretary could prescribe standards 
of qualifications for such engineering services. 

“(7) Is the Secretary authorized or required to reimburse the local organiza- 
tion for that part of the cost for administering contracts which does not involve 
the services of professional engineers?”’ 

It is our opinion that the Secretary is not authorized or required to reimburse 
the local organization for that part of the cost for administering contracts which 
does not involve the services of professionat engineers. 

While section 5 of the amended act authorizes the Secretary generally to give 
assistance to the local organization in this respect, the reimbursement provision 
of this section is expressly limited to costs incurred by the local organization for 
the services of professional engineers, and, as noted in our reply to your question 
No. (2) above, it is our opinion that the Secretary is not authorized to include . 
therein reimbursement for engineering services for such purposes as municipal 
and industrial water supply. The act does not otherwise authorize or require 
the Secretary to reimburse the local organization for that part of the cost for 
administering contracts which does not involve the services of professional 
engineers. The assistance which this section authorizes the Secretary to furnish 
the local organization upon its request would therefore, of necessity, be limited 
to technical and related services of the Department. 

“(8) Is the Secretary authorized to make loans or advancements to local 
organizations for land, easements, rights-of-way, water rights, and the adminis- 
tration of contracts?” 
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It is our opinion that subject to the limitations on amount, time of repayment, 
etc., set forth in section 8 of the amended act, the Secretary is authorized to 
make loans or advancements to local organizations for land easements, rights-of- 
way, water rights, and the administration of contracts. 

tion 8 authorizes the Secretary ‘‘to make loans or advancements to local 
organizations to finance the local share of costs of carrying out works of improve- 
ment provided for in this Act.”’ 

All of the items. which you have enumerated are hotlines which the local 
organization is specifically authorized in sections 4 (1), 4 (4), and 5 to carry out. 

We will be pleased to discuss these matters in further detail with members of 
your staff if you so desire, 

Sincerely yours, 
R. L. Farrinaton, General Counsel. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., August 18, 1966. 
Hon. Prercivau F. BrunpaGe, 
Director, Bureau of the Budget. 


Dear Mr. Brunvace: Public Law 1018, 84th Congress, 2d session, approved 
by the President on August 7, 1956, provides for certain amendments to the 
Watershed Protection and Flood Prevention Act. The amendments affect future 
planning and operations under certain conditions and are also retroactive to the 
26 watershed projects already approved by the Congress. 

In the interest of expediting work under the amended act, we-have examined 
Executive Order 10584 prescribing rules and regulations relating to the administra- 
tion of the Watershed Protection and Flood Prevention Act to see what changes 
seem necessary to make them apply fully to the act as now amended. We believe 
that this document as it now stands provides an adequate basis for continuing 
work without disruption under the amended act. We shall proceed, therefore, to 
implement the work under the amended act in accordance with the existing 
Executive order. 

This Department will be pleased to work with the Bureau of the Budget in 

considering and developing any revisions you believe essential. 
: Sincerely yours, 


True D. Morss, Under Secretary. 


{Preliminary draft, August 8, 1956] 


Pouticy OF THE S®8cRETARY OF AGRICULTURE FOR THE ADMINISTRATION OF THE 
WATERSHED PROTECTION AND FLoop PREVENTION Act (P. L. 566, 83p Conc.; 
68 Stat. 666), As AMENDED By THE Act or AuGustT 7, 1956 (P. L. 1018, 847TH 
Cona.; 70 Strat. 1088) 


The Administrator of the Soil Conservation Service hereby is assigned respon- 
sibility for the administration of the Watershed Protection and Flood Preven- 
tion Act (P. L. 566, 83d Cong. ; 68 Stat. 666), As Amended by the Act of August 
7, 1956 (P. L. 1018, 84th Cong.; 70 Stat. 1088) except that administration of 
Section 8 of the Act, as amended, shall be a responsibility of the Administrator 
of the Farmers’ Home Administration. 

The Administrator of the Soil Conservation Service shall discharge his res- 
ponsibility: 

(1) subject to the general guidance and supervision of the Assistant 
Secretary of Agriculture for Federal-States Relations; 

(2) with careful regard for the language of the statute and the provisions 
of the Regulations of the President (Executive Order 10584) applicable to it; 

(3) in accordance with the provisions of Title 9 of the Administrative 
Regulations of the Department of Agriculture; and 

(4) in harmony with the policies set forth herein. 

The initiative for all projects under this legislation must come from the people 
of the locality where the proposed project is to be carried out. 

The development of maximum initiative and responsibility by loeal organiza- 
tions shall be given every rk encouragement. Because work to be 
undertaken has significance only as it relates to the present and future needs 
of people, careful attention in all‘cases will be given to the probable effect of any 
proposed watershed program upon the people to be affected by it. 
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Work unde: .aken and performed with this Act is to be to the fullest possible 
extent in... ‘ony with other work of this Department, of other Departments 
of the Federal Government, and with the work of State and local governments 
and private organizations. © ne 

Work undertaken. is to be cooperative with the States, their political sub- 
divisions, or any agency having authority under State law to carry out, maintain, 
and Operate works of improvement authorized by'the Act. Cooperative work will 
be undertaken so as to assure.compliance with State laws, and to achieve as 
ay as possible a coordinated effort toward accomplishing the objective of this 

c 


Tn preparation and execution of plans for works of improvement, fullest utiliza- 
tion is to be made of all available basic data pertinent to such improvements 
including. geodetic, climatic, hydrologic, topographic, geologic, soils, land use 
and vegetal cover conditions. Such data will be utilized where applicable from 
whatever source it is available. —— 

Assistance rendered will, among other things, be provided on the basis of its 
contribution toward an adequate water supply for our people, prevention of 
water waste, reduction of pollution, cnmeatiie distribution of available water 
supplies, prevention of floodwater and sediment damages, diminution of destruc- 
tive force of water, and its contribution toward. an enhancement of resources 
values.in terms of wise use of resources to meet the needs of an expanding economy. 

Water laws of the various States and all of the rights of.any, aitow ter, appro- 
priator, or, user of water from any source shall be a honored in, all respects 
as they may.be affected by activities conducted under this Act. 

Works of improvement shall be based on sound economic analysis. Costs shall 
be less.than primary benefits, Benefits are to be assessed with care and. are, to 
be clearly creditable to the improvement. Secondary and intangible benefits 
should not be used for economic justification but may appropriately be used as 
argument for project justification. Secondary benefits may, however, be used 
in. connection with cost-sharing determinations. 7 

Works of improvement, including both land-treatment measures and structural 
measures, as May, be needed and desired by local organizations for flood prevention 
or the conservation, development, utilization, and disposal of water will be 
planned forall lands within a watershed regardless of their ownership. 

Flood prevention is defined as works of improvement installed for the purpose 
of reducing damage from floodwater, sediment, and erosion thus reducing losses 
of life, property, services, and other private and public valués and which may 
also result in increased land productivity or enhancement from reduction of those 
flood hazards. To differentiate flood-prevention from drainage on flat lands, 
the conveyance, control, and disposal of surface water caused by abnormally 

igh direct precipitation or stream overflow is defined as flood prevention. 
rainage is. defined as works of improvement installed for the purpose of 
lowering the water level in areas that under natural conditions are, or would be, 
swamps; marshes or lakes or in areas where normal precipitation, seepage, tidal 
action, or excess irrigation water, keeps soil too wet for sustained agricultural 
use. 
The: Administrator will establish criteria for and assign on a national basis 
priorities for the furnishing of assistance to local organizations. In establishing 
such criteria and assigning such priorities he shall take cognizance of the work of 
_ Other organizations public and private in the area of watershed protection and 
flood prevention. 

It is the policy of the Department that there shall be the fullest possible coopera- 
tion with i State, and other Federal agencies which have responsibilities in 
the field of land and water management to the end that there may be a coordinated 
effort in this field. 

Funds available under authority of the Act will be provided only for works of 
improvement producing direct measurable benefits to groups of landowners, to 
communities, and to the general public. ' 

Federal assistance for land-treatment measures on land not in Federal owner- 
ship shall be limited to technical assistance required to complete the planning and 
application of such measures during the scheduled period for completion of the 
project supplemental to other program activities. 

Operation and maintenance of all works of improvement installed on non- 
Federal land will be the responsibility of the local organization. : 

On Federal lands the land-treatment measures will be installed, operated, and 
maintained by the agency administering such land. Funds available under the 
authority of the Act may be used to install, and to operate and maintain during 
the project installation period, land-treatment, measures on Federal lands only 
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to the extent necessary to complete the application of such meeded: measures 
provided for in approved work plans during the scheduled period for completion 
of the project. 

The cost of installing, operating; and maintaining other works of improvement 
on Federal land will be shared by the agency administering such land and the local 
organization in the same manner-as if they were installed on non-Federal land in 
accordance with the criteria hereinafter stated. 

After the project installation period, the operation and maintenance of works 
of improvement, including the cost of management, on Federal land shall be ‘the 
responsibility of the Federal agency responsible for the management of such land 
using funds available under authorities other than the Act: 

All appropriate agencies of the Department of Agriculture, and it is expected 
all State agencies, will make available to local organizations to the fullest practi- 
cable extent. and commensurate with their regular responsibilities such technieal 
assistance and information necessary to development of work plans, installation 
of works of improvement, and application of land-treatment measures, 

Prior to receiving Federal assistance in the installation of works! of improve- 
ment on non-Federal land, the local organization will: 

(1) Provide assurance that it can meet the financial obligations involved 
in the installation of works of improvement as shown im the work plan; 

(2) furnish documentary evidence that arrangements have been made to 
assure the adequate operation and maintenance of such works; 

(3) acquire or provide evidence that landowners or water users have ac- 
quired in accordance with any bs saan State laws such water rights :as 
are needed in the installation. and operation of works of improvement; .. |! 

(4) provide assurance that structural works of improvement: will be in- 
stalled, operated, and maintained ii accordance with any applicable State 
laws; 

(5) provide for informing landowners and others participating in the plan 
and its effectuation of their responsibilities for compliance with State and 
Federal laws applicable; 

(6) provide documentary evidence of acquisition of necessary land, ease- 
ments, and rights-of-way necessary to the installation of proposed works of 
improvement; and 

(7) submit a satisfactory plan of repayment for any loan or advancement 
made under the provisions of Section 8 of the Act 

Prior to providing Federal assistance in the installation of works of improvement, 
the Administrator, Soil Conservation Service, shall approve or disapprove those 
plans for works of improvement which are not power to be transmitted to the 
Congress through the President and shall recommend approval or disapproval of 
those plans which under terms of the Act are to be transmitted to the Scugpens. 

The provisions of Sec. 211 of the Agricultural Act of 1956 (Public Law 540, 
84th Congress, 70 Stat. 188) shall apply to any. land newly irrigated or drained 
as a part of a project carried out under authority of the Watershed Protection and 
Flood Prevention Act. 

Itis the policy that the local organization will assume that part of the installa- 
tion cost (exclusive of engineering services) of structural works of improvement 
allocated to the agricultural phases of the conservation, development, utilization 
and disposal of water which is equal to the ratio of direct indentifiable benefits 
to total benefits produced by such works of improvement. The local organization 
will not be required to assume any part of the construction cost or cost of engi- 
neering services for structural works of improvement allocated to flood prevention, 
The local organization will be required to assume all installation costs, including 
engineering services costs, for purposes other than flood prevention, and the agri- 
cultural phases of the conservation, development, utilization and disposal of water, 
Where a single work of improvement is p anned to serve more than one purpose, 
an allocation of costs to each of the purposes shall be made, and the local organiza- 
tion shali bear its share of the costs allocated to each purpose in accordance with 
the foregoing criteria. 

If the costs allocated to the local organization for the agricultural phases of the 
conservation, development, utilization and disposal of water on the basis of 
direct identifiable monetary benefits appear inequitable in consideration of in- 
tangible or other public nonmeasurable benefits, such benefits will be taken into 
account in reaching agreements on cost sharing, but in no event will the Federal 
share of the cost exceed the equivalent Federal assistance available for other similar 
project-type programs. Direct identifiable benefits are those benefits accruing 
to individuals or organizations that would normally be required to pay special 
assessments or taxes for such benefits. 
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In accordance with the stipulations and policies herein set forth, the Adminis- 
trator of the Soil Conservation Service will establish procedures for receiving and 
approving ese ape for assistance, determine and define measures eligible for 
assistance under the Act; establish standards for work plan development, program 
justification and cost sharing; -assign i iorities on a national basis; 
inform and cooperate with other Feder agencies in providing authorized Federal 
assistance; cooperate with designated State agencies or Governors in carrying out 
their responsibilities; assist-local organizations in-planning and carrying out. works 
of improvement; prescribing such regulations as*may be required for operation and 
maintenance by local organizations; and take such other action as is necessary to 
pe fs Nanas the provisions of this Act, except with respect to the provisions of 

ion 8. 

The Administrator of the Farmers Home Administration shall discharge his 
responsibility under the authority contained in Section 8. However, no loans or 
advancements shall be made under the provisions of this Act to carry out works 
of improvement in any watershed until the Administrator of the Soil Conservation 
Service and the local organization have agreed on a plan for works of improvement 
for the watershed and, if required, the plan has been approved by the appropriate 
Committees of the Congress. 

The Administrator of the Farmers Home Administration shall, in cooperation 
with the Soil Conservation Service, establish procedures for carrying out the 
provisions of Seetion 8. 

(Additional material to be included in this policy statement with respect to 
responsibilities of the Farmers Home Administration under Section 8 will be 
developed by the Farmers Home Administration.) 


Unrrep States DEPARTMENT OF AGRICULTURE 
SOIL CONSERVATION SERVICE 
SupPLEMENTAL WATERSHED Work Pitan AGREEMENT 


between the 


MEN i, Adkeee, desea is, th Skis = RAR ais hb he SS 5 bs ih nie seed ohapieh 
hereinafter referred to as the Sponsoring Local Organization and the 


Sor. ConseERVATION SERVICE, 
Unitep States DeraRTMENT OF AGRICULTURE, 


hereinafter referred to as the Service. 


Whereas the responsibility for administration of the Watershed Protection and 
Flood Prevention Act, Public Law 566, 83d Congress, 2d Session, (68 Stat. 666), 
as amended, has been assigned by the Secretary of Agriculture to the Service; and 

Whereas, the: Watershed Work Plan for .........--.--..---.-------------- 
Watershed met the requirements of the Watershed Protection and Flood Preven- 
tion Act, and the Service is now authorized to provide assistance to the Sponsoring 
Local Organization in the installation of works of improvement in accordance 
with the terms, conditions, and stipulations provided for therein, and the Act as 
amended by Public Law 1018, 84th Congress, 2d Session. 

Now, therefore, the Sponsoring Local Organization and the Service hereby 
agree upon the following conditions for installing within ~..-....-~-- years the 
works of improvement described in the watershed work plan and operating and 
maintaining such works of improvement: 

It is mutually agreed that: 

1. The terms of the agreement executed on -_._....-.-.----------------.- 
and made a part of said work plan remain in full force and effect except as other- 
wise agreed upon herein. 
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2. The Sponsoring Local Organization will acquire without cost to the Federal 
Government such land, easements, or rights-of-way as will be needed in connection 
with the works of improvement. (Estimated cost $......... --. 

3. The Sponsoring Local Organization will aequire or provide assurance that 
landowners or water users have acquired such water rights pursuant to state law 
as one be needed in the installation and operation of the works of improvement. 

4, The percentage of construction cost of the works of improvement to be paid 
by the Sponsoring Local Organization and by the Service is as follows: 


Percent Local Estimated 
a Percent Service Construction 
Item Will Pay Will Pay Cost 


B. The Sponsoring Local Organization will pay all of the costs allocated for 
purposes other than flood prevention and the agricultural phases of the conserva- 
tion, development, utilization, and disposal of water. 

5. The Service will pay all engineering costs applicable to works of improve- 
ment for flood prevention, and irrigation, drainage and other agricultural, water 
management. (Estimated cost $___--~_-- ical 

The Sponsoring Local Organization will pay for all engineering costs applicable 
to works of improvement for any other purpose. (Estimated cost $..--_- _---. 

6.. The Sponsoring Local Organization will provide the following engineering 
and other services in connection with the installation of the works of improvement: 

7. The Service will provide the following engineering and other services in 
connection with the installation of the works of improvement: 

8. The Sponsoring Local Organization will obtain agreements from owners of 
not less than 50 percent of the land above each floodwater retarding structure 
that they will carry out conservation farm or ranch plans on their land. 

9. The Sponsoring Local Organization will provide assistance to landowners 
and operators to assure the installation of the land treatment measures shown in 
the watershed work plan. 

10. The Sponsoring Loeal Organization will encourage landowners and oper- 
ators to operate and maintain the land treatment measures for the protection 
and improvement of the watershed. 

ll. This agreement does not constitute a financial document. to serve asa 
basis for the obligation of Federal funds. Where there is a Federal contribution 
to the construction cost of works- of improvement, a separate agreement in con- 
nection with each construction contract will be entered into between the Service, 
the Sponsoring Local Organization and the Contracting Local Organization prior 
to the issuance of the invitation.to bid. Such agreement will set forth in detail 
the financial and working arrangements and other conditions that are applicable 
to the specific works of improvement. 

12. The Sponsoring Local Organization will be responsible for the operation 
and maintenance of the structural measures of works of improvement by actually 
performing the work or arranging for such work, in accordance with agreement, 
or agreements, to be entered into prior to issuing invitations to bid for construe- 
tion work. 

13. The costs shown in this agreement represent preliminary estimates. _ In 
apportioning costs to respective parties the percentages shown in this agreement 
will be applied to the actual costs that are incurréd’in the installation of the 
works of improvement. 

14. No member of or delegate to Congress, or resident commissioner, shall be 
admitted to any share or part of this contract, or to any benefit that may arise 
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therefrom; but this provision shall not be construed to extend to this contract 
if made with a corporation for its general benefit. 


Fe ee ke ibid bil aacnd Som CoNSERVATION SERVICE 
Sponsoring Local Organization Unitep States DEPARTMENT OF 
, AGRICULTURE 
Goce, Ce een Be hkl dedi bee ive aaa ls al cats on wa dacn n att ens ener 
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nl Ne SAR Tt terra ne he ee A a) AL 
~~~" """"Bponsoring Local Organization 
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G6 ec Lemiuci died ck Sco ede asenpls 
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Mr. Merriam. If I may just refer to one sentence in there, Senator 
Anderson, in answer to a question posed to him, he said: 


It is our opinion that the question of the types of measures that are to be 
considered as falling within the term ‘flood prevention’’ is a technical question 
for decision by the Administrator. 


Now, in my own opinion, from the study | have made of the 
problem, this certainly raises a question. And the question as to 
whether, therefore, a particular work is flood prevention or drainage 
is ‘ah ‘administrative ‘question ‘that'has to ‘be ‘resolved’ and: has ‘no 
oor whatsoever to whether there is any attempt to ignore the 
aw 

Senator Kerr. Now, in the letter to General Itschner, he sets 
forth definitions of flood prevention and drainage from the policy of 
the Secretary of Agriculture. That reads as fellows and you have 
a copy of this, Senator Case: 


Flood:prevention is defined as.works,.of.improvement installed for the purpose 
of reducing damage from floodwater, sediment, and erosion thus reducing losses 
of life, property, services, and other private and public values and which may 
also result in increased land productivity or enhancement from reduction of 
4p flood hazards. To differentiate flood prevention from drai age on flatlands, 

conveyance, control, and’ disposal. of surfiite water caused y abnormally 
hie h direct precipitation or stream overflow is defined as flood prevention. 
rainage is defined as works of improvement installed for the purpose of 
lowering the water level in areas that under natural conditions are, or would be, 
Swamps, marshes or lakes or in areas where normal precipitation, seepage, tidal 
action, or excess irrigation water, keeps soil too wet for sustained agricultural 
use, 


He says: 


The above policy was adopted as a result of the expression of the intent of the 
Congress in the report of the Committee on Agriculture in the House of Repre- 
sentatives on H. R. 8750 and in the Senate debate on this bill. The following 
is cited from the committee report: 

“Tt is the intention of the committee that the term ‘flood prevention’ shall be 
construed to mean not only land treatment and structures, such as detention 
reservoirs, but .also drainage channels and related improy: ements to remove 
excess water caused by precipitation or overflow on flatlands.”’ 

The following quotation is from the Senate debate: 

“Mr. Wriutams of Delaware. * * * In connection with another question 
which I discussed with the Senator from Oklahoma, perhaps we can also clarify 
this to their satisfaction. The same people wanted to make sure that the work 
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of ot as well-as.other types of flood prevention, would be taken care!of on 
an equal basis. 

‘‘Mr. Kerr of Oklahoma. As a part of flood-control structures? 

‘“‘Mr. WiuuraMs of Delaware. Yes. 

“Mr. Kerr.of Oklahoma. That is correct. 

“Mr. WriuraMs of Delaware. I shall read the language which appears in the 
House report on a similar bill and ask this question: Am I correct that the com- 
mittee in charge of this bill agrees on this same interpretation? We ask this to 
be sure that the type of drainage in our area is fully covered on an equal basis 
of other flood-control projects referred to in this bill. 

“Tt is the intention of the committee that the term ‘flood prevention’ shall be 
construed to mean not only land treatment and structures, such as detention 
reservoirs, but also drainage channels and related improvements to remove excess 
water caused by precipitation or overflow on flatlands. 

“Mr. Kerrof Oklahoma. The Senator is correct. 

““Mr: Wiriu1aMs of Delaware. Am I correct that the intention of the bill is the 
same as that spelled out in the House report? 


“Mr. Kerk of Oklahoma. It is. 

“Mr. WiututaMs of Delaware. With that understanding and with the acceptance 
of the amendments of the Senator from Nebraska, which will clarify the question 
‘about the engineers, I am in complete agreement with the bill.’’ 

Senator ANDERSON. Can I ask Senator Kerr: Were you in charge 
of the bill on the floor? 

yanaice Kerr. Yes. Senator Case and I really were in charge of 
it jointly. 

Saeteee AnpERSON. I am not a lawyer, but I had occasion some 
years ago, Mr. Merriam, to try to find out what there was in the term 
“legislative history.”” It does make a great deal of difference when 
the Senator in charge makes a specific, answer. 

Inview of the fact that the committee-report had certain language 
in it and the Senator in charge of the bill answered interrogatories in 
a clear fashion on the floor, would that not be regarded you as 
establishing the legislative history behind this bill, and if the act is 
silent. it would therefore be compelling? 

Mr. Merriam. That certainly is an important factor. .There are 
some other considerations, which is why I qualify it. Again, I am 
not ,a lawyer, Senator Anderson, and again I personally would want 
to resolve it inmy own mind. I honestly do not know at this point. 
But my understanding is that informally the corps questions that as 
the only piece of legislative history that would be pertinent. 

, Sannin Anperson. You mean they know of some other legislative 
isto 

Mr M ERRIAM. Some other colloquy and some other intent. 

Senator ANDERSON. Have they ever listed it? 

Mr. Merriam, I believe they have. This is what I am in process 
of getting together and studying. 

Senator AnpERSON. Well, is the representative of the corps here, 
who knows whether you have found some other legislative history? 

Do you know, Mr. Page, if you have found some other legislative 
history that is more valid than the statement of the man in charge of 
the bill on the floor at the time? 

Mr. Pace (Carter Page, civilian assistant to the Corps of Engi- 
neers). .No,,sir. I do not believe so, What, we were referring to, 
Senator, was, the wording of the Senate committee report, which 
separated drainage and flood prevention. 

Senator ANDERSON. ‘Well, even though it did, if the man in charge 
of the bill on, the, floor made. it abundantly clear how they. were to 
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be applied. would you not know that, that was legislative history that 

was binding? 

Jj Mr. Pace. We would certainly not quarrel with that as legislative 
istory. 

Senator ANDERsoN. Then what is the argument about? If the 
corps is satisfied and the authors. are satisfied? 

Mr. Merriam. If they are satisfied, they certainly expressed it ip 
a peculiar way to us. 

Senator Anperson. Let me ask you, Mr. Page: Have you made 
that abundantly clear to the Bureau.of the Budget, that you accept 
that legislative history? 

Mr. Pace. The corps has stated that, sir. 

Senator Anperson. Here is Mr. Merriam, who would like a little 
guidance from you. 

You might solve his problems a great deal if you would. state 
whether you do or do not accept the willingness to be bound by that 
definition. 

Mr. Merriam. .May I say this, in all fairness, to Mr. Page, that I 
think the correspondence has been between Secretary Peterson ‘and 
Secretary Short, and they are probably the ones that are going to have 
to speak on the matter. 

Senator ANprrson. Well, when they send witnesses to testify, we 
almost have to take the word of the witness that is heré.’ If Mr. 
Peterson or Mr. Short wants to come and make a supplemental state- 
ment, we can have them. But the only way I have found ‘that vou 
can thresh out differences is to confront these people with other people. 

Would you state your position, Mr. Page? 

Mr. Pace. As I understand, now, the question is on the relationship 
of drainage or flood prevention in the Watershed Act. 

Senator ANpERSON. The question mainly concerning us is: Why are 
these projects being held up by the Bureau of the Budget? And the 
Bureau of the Budget probably feels that because of a misunder- 
standing —and you will correct me if I do not state it right lack of 
agreement among agencies as to what constitutes flood prevention 
and what constitutes drainage, it is somewhat difficult for them to 
act on it. 

Mr. Merriam. I might supplement that to this extent. The 
President is required under the act to issue rules and regulations to 
assure ‘coordination. 

Senator Kerr. But he has not done that. 

Mr. Merriam. He has done it under the original act, and of course, 
the amendatory act amended only certain portions of the original act. 

Senator Kerr. The certain portions are what are before us. 

Senator Anperson. But he does not have to issue them unless there 
is a misunderstanding. Is there a misunderstanding? If there is, 
someone has to resolve it. Is there a misunderstanding between the 
corps and the Department of Agriculture on this question? 

-Mr. Pacs. There were several reports, Senator, which, as I recall, 
were characterized as flood damage prevention or flood control, which 
we thoiight were more nearly akin to or weré actually drainage. 

Senator AnpERsoN. Did they drain this underground land, as was 
said here, or were they taking off surplus waters? 

Mr. Page. As I recall, in the case of Elm River, it appeared to us 
that this was drainage of flatland rather than flood control. 
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Senator AnpmRson. Well, you can take off excess water caused by 
precipitation overflow on the flatlands, can you not? 

Mr. Paes. Yes, sir. 

Senator ANpeRSON. Well then, that did not bother you, did it? 

Mr. Pacer. Well, there are two things, flood control and drainage, 
involved in this program, Senator. 

Senator AnpeRson. But you wanted a different definition than 
was given on the Senate floor, then. 

Mr. Paas. No, sir. 

Senator Anpzrson. You fully subscribe to the definition that 
Senator Kerr read on the Senate floor? 

Mr. Page. I will have to give you my personal opinion on that. 

Senator AnpERSON. Well, your personal opinion will not mean a 
thing to me. I want to know the opinion of the Corps. 

r. Page. Our opinion is, sir, that the law, Public Law 566, is 
plain, and the Senate committee report is plain, that a different cost 
sharing is required for the drainage than for flood prevention. 

Senator ANDERSON. Well, that is all right. I do not believe there 
is too much argument about that. What you are trying to: do, 
though, is take this Elm River project that: the Department thinks is 
flood prevention, and which seems to fit into the legislative history 
given by the man in charge of the bill on the Senate floor, and say, 
“We don’t think it is. We think it is drainage.” 

Now, tell us how you do that. How do you get this away from the 
clear expression that was on the Senate floor ond twist it over to some- 
thing other than that, if you do? 

Mr. Paas. We believe, sir, that a differentiation between flood 
control and drainage is a technical problem, and that it is a physical 
problem which has to be resolved on that basis. It is not that we are 
against the legislative history at all. 

Senator ANpuRson. Go ahead. 

Senator Kerr pointed out that Senator Williams desired to put in 
an amendment. 

Senator Kurr. If it were necessary. 

Senator ANpERson. If it were necessary. Then he found out that 
accepting this language and making it part of the legislative history, 
the bill was what he really wanted. And so he did accept it, and 
therefore certainly this language ought to be regarded as binding. 
And this defines drainage as ‘‘works of improvement installed for the 
purpose of lowering the water level in areas that under natural 
conditions are, or would be, swamps, marshes, or lakes * * *,’ 

Now, I have not lived in North Dakota, but I have lived in the 
neighboring State of South Dakota for many years, and the number 
of swamps, marshes, and lakes that I have seen in that area—there 
may be some lakes, but there are very few swamps and, as I recall it, 
not any marshes. 

Is this Elm River project either a swamp or a marsh? 

Mr. Pace. It was reported to us, sir, that this was a drainage 
problem, essentially, by our district office. 

Senator AnprErson. Did he use that report on the Senate floor, or 
his own engineering knowledge? 

Mr. Pages. No, sir, it was purely an engineering physical deter- 
mination. 
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Senator AnpERson. Did you then write back to him and say, 
“Since you are in conflict with the Department of Agriculture, please 
review your work, in view of what the plain intent of the law was.’’? 
And did you ask him, “Since you classified this as a drainage area, 
is it either a swamp or a marsh?” 

Mr. Pages. No, sir, we did not. 

Senator ANDERSON. Would that not have been desirable, in view 
of the fact that these conflicts keep piling up? We have got a whole 
list of projects that are being held up. They are being held up because 
of a emai I think, more between the Corps of Engineers and the 
Department of Agriculture than the Bureau of the Budget. I do 
want to say that. 

I can see how the Bureau of the Budget would have great difficulty— 
I want to say to the Senator from Oklahoma—in view of the fact that 
the Corps of Engineers and the Department of Agriculture do not 
seem to be able to get together on this. 

Senator Kerr. I would say to my friend he may be entirely correct, 
but I visualize this situation as one where the Corps of Engineers are 
acting under either orders or directive or influence of the Budget, 
rather than the Budget being confused by what would be the inter- 
pretation by the Corps of Engineers. 

Mr. Merriam. Senator, that is exactly wrong. I do not mean to 
be so direct in contradiction, but as a fact it is exactly wrong. 

Senator Kerr. Well, I have been studying this question rather 
carefully, and I have found a lot more of the thinking of the Budget in 
what the corps does than I have the thinking of the corps in what the 
Budget does. 

r. Merriam. We have attempted in different ways to try to get 
this resolved between the agencies. The fact is that thare are—and I 


think this ought to be in the record—as I understand it, 47 projects: 


which have been approved—that is as of last week—in this total 

rogram. And they are in various stages of getting under way. 
There are an additional 11 which are now before us. As you re- 
member, under one of the amendments to the act the smaller projects 
do not come through this process at all, but these are 11 of the larger 
ones. Six of the eleven, plus 47 of the 58, are either considered or are 
before us. Six of the fifty-eight, therefore, are involved in this 
particular difference of opinion. 

Senator Kmrr. Have the rest of them all been sent up here? 

Mr. Merriam. There are five additional that we now have. They 
have come in during the last week. And it is our hope that all or most 
of those will be up , 

Senator Anpgerson. Is Big Sandy among them? 

Senator Carrot. Mr. Chairman, that is what I wanted to say 
when I came in here. I was under the impression that the real 
obstruction to the Big Sandy, which affects Colorado, really came from 
the letter sent by the Chief of Engineers; that the Bureau of the 
Budget, it had been my understanding, had approved. It was my 
understanding that there were 52 projects that had been approved. 
And as a result of this letter, the interpretation, which the able Senator 
from Oklahoma read into the record, the legal opinion, and this ex- 
change with the Chief of Engineers have created the problem which 
has thrown a roadblock over the whole program. 

Mr. Merriam. It is not the whole program, Senator. It is these 
six projects. 
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Senator Carrot.. Well, the continuation of this particular program. 
And it is in the resolution of that that we come to the question here. 
Certainly there is no drainage, under the interpretation that has been 
_ here. It has been very helpful to me to get this information. 

ertainly there is no drainage in the Big Sandy. And clearly, there- 
fore, under this clear legislative history, there would be no reason for 
blocking, no reason for bringing the Big Sandy within the purview of 
any of the letters that have been explained here. 

Senator ANDERSON. May I say I think in order to clarify things a 
little bit in the subsequent record, without objection, I will insert 
into the record at this point a list of the projects approved as of August 
1957. That will go into the record at this point. 

(The list referred to is as follows:) 


Projects approved for installation of works of improvement, watershed protection 
(Public Law 566) program (total 48 in 28 States) 








State and watershed Area in County Sponsoring organization Date ap- 
acres proved 
Alabama: Clear Creek..-.-. 11,800 | Jackson........- Northeast Alabama Soil Con- | Sept. 10, 1956 
servation District. 
California: Arroyo Grande_| 103,400 | San Luis Arroyo Grande Soil Conserva- | July 24, 1956 
Obispo. tion District; San Luis Obispo 


County supervisors; city of 
Arroyo Grande. 


Colorado: Wray watershed. 2,386 | Yuma.........-- = a 5 hh District; | Sept. 4, 1956 
the city o ray. 
Delaware: Bear Hole....... 4,523 | Sussex...--..-..- Delaware State Soil Conserva- | June 4, 1956 
y tion Commission. 
Florida: 
Fisheating Creek 51,200 | Highlands_....-- Highlands Soil Conservation | Aug. 8, 1957 
Marsh. District; Highlands County 
Board of Commissioners. 
Lake Placid East 12, 500 |... i cieieachaes Highlands Soil Conservation | July 24, 1956 
Chain of Lakes. istrict. 
Georgia: 
ear Creek............- 23, 324 | Newton, Jasper - be od Ocmulgee River Soil | June 4, 1956 
onservation District; New- 
ton County Commission; 
State highway department. 
Rocky Creek.....-..-.- 20, 700 | Wilkes__.......- The Broad River Soil Conserva- | July 24, 1956 
tion District. 
Rooty Creek_........-- 29,483 | Putmam.........| Piedmont Soil Conservation | Aug. 1, 1957 
District; Putnam County 
Board of Commissioners; city 
government of Eatonton. 
Illinois: Tiskilwa area..-._-. 3,300 | Bureau.........- th we Soil Conserva- | July 10,1956 
. tion trict. 
Indiana: Elk Creek_......- 18,020 | Washington.....| Washington County Soil Con- | July 9, 1957 
servation District. 
Iowa: Harmony Creek..--- 3,100 | Harrison. .-...... Harrison County Soil Conserva- | June 4, 1956 
tion District; Harrison County 
Board of Supervisors. 
Kansas: Cimarron Water- 6,440 | Gray....-.....-- Gray County Soil Conservation | July 24, 1956 
shed District. District. 
Kentucky: 
Cypress Creek... ....... $2, 424 | Union.........-- Union County Soil Conserva- | May 3, 1957 
tion District. 
Twin Creek............ 17, 418 | Harrison. ..._-.- Harrison County Soil Conser- | July 24, 1956 
vation District. 
Louisiana: Bayou Dupont.| 57,610 | Natchitoches; Upper West Red River Soil Do. 
Sabine. onservation District. 
Mecients 
ittle Deer Creek.._... 10,112 | Harford.......-- Macher Soil Conservation Dis- | Sept. 13, 1956 
trict. 
Little Youghiogheny...| 26,275 | Garrett......... Gonast Soil Conservation Dis- | Mar 11,1957 
rict. 
Timmonstown Branch. 8,655 | Worcester.......| Worcester Soil Conservation | May 21, 1957 


District; Worcester County 
commissioners. 
Minnesota: Rush Pine 88,050 | Fillmore, Hous- | Whitewater Soil Conservation | July 10, 1956 
Creek. ton, Winona. District; East Fillmore Soil 
Conservation District; Root 
River Soil Conservation Dis- 
trict; Rushford Area Drainage 
and Conservancy District. 








48 


WATER RESOURCES 


Projects approved for installation of works of improvement, watershed protection 
(P 


ublic Law 566) program (total 48 in 28 States) —Continued 


State and watershed 


ebraska: 
Oak-Middle Creek 
tributaries. 


New Hampshire: Ash 
Swamp, ageets, en 
and B e 

New Jersey: 

Silver Lake, Locust 
Island. 


Stony Brook. .........- 


New Mexico: 


Big Wewoka Creek _... 
Little Wewoka-Graves 
Creek. 


South Carolina: Coneross 
Creek. 

South Dakota: Silver 
Creek. 

Tennessee: Johnson Creek _- 


Texas: 
Cummins Creek ___..-. 


Johnsons Draw. --..-. 
Lower Brushy Creek. -- 


Upper Brushy Creek... 
Turkey Oreek.........- 





Area in County Sponsoring organization 

acres 

240,000 | Lancaster, Sew- | Lancaster County Soil Con- 
ard, Butler, servation District; Seward 
Saunders. County Soil Conservation 

District; Butler County Soil 
Conservation District; Saun- 
ders County Soil Conserva- 
tion District. 

2, 465 | Cass........4..- Oem County Soil Conservation 

26,000 | Morrill.......... Morrill County Soil Conserva- 
tion District; Farmers Irriga- 
tion District; Morrill County; 
Pathfinder Irrigation District; 
city of Bayard. 

12, 800 | Cheshire. ....._- City of Keene; Cheshire County 
Soil Conservation District. 

6, 590 | Salem........... Salem-Cumberland Soil Conser- 
vation District; Locust Island 
Meadow Co.; Thorofare 
Meadow Co. 

32,000 | Mercer, Hun- | The Freehold Soil Conservation 
terdon. District; the Mid-Jersey Soil 

Conservation District. 
6,950 | Dona Ana..._.. —— Butte Irrigation Dis- 

14, 521 |._.-. ee fe Caballo Soil Conservation Dis- 

128,000 | Otero........--- oun sidan Soil Conservation 

District. 

28,160 | Garfield, Garfield County Soil Conserva- 
Payne, tion District; Payne County 
Noble. Soil Conservation District; 

Noble County Soil Conserva- 
tion District; Black Bear Con- 
servancy District. 

172, 525 | Seminole, Seminole County Soil Conser- 
Hughes, a vation District; Hughes Coun- 
tawato: ty Soil Conservation District; 

Shawnee Soil Conservation 
District; Wewoka Creek Soil 
and Water Conservancy Dis- 
trict No. 1. 

122, 445 | Hughes, Semi- | Hughes County Soil Conserva- 

nole, Okfus- tion District; Seminole Coun- 
ee ty Soil Conservation District; 
Okfuskee County Soil Con- 
servation District; Wewoka 
Creek Soil and Water Con- 

servancy District No. 1. 

43,300 | Oconee.........- Oognee Soil Conservation Dis- 

20,661 | Minnehaha. -... ae Soil Conservation 

trict. 

22,610 | Madison........ Madison County Soil Conser- 

vation District. 

204, 896 | Lee, Fayette, Burleson-Lee Soil Conservation 
Austin, Colo- District; Bastrop-Fayette Soil 

Conservation District; Aus- 
tin-Washington Soil Conser- 
vation District; Colorado 
County Soil Conservation 
District. 

101, 760 | Crockett_......- gg Soil Conservation Dis- 

ct. 

138, 240 | Williamson, Taylor Soil Conservation Dis- 
Milam. wit, 

EL ccaeey OO chtb a aco sods noe dents o<eidbss sc cusehe-ss 

18, 880 | Fort Bend......| The yo Plain Soil Conser- 


vation District; Fort Bend 
County Commission; Fort 


Bend County Drainage Dis- 
trict. 


rot 





July 10, 1956 


June 4, 1956 
April 3, 1957 


Aug. 7, 1957 
May 22, 1957 
Sept. 4, 1956 


Sept. 7, 1956 
June 4,1956 
June 25, 1957 


June 4, 1056 


June 6, 1956 


Aug. 6, 1956 
Mar. 13, 1957 
July 24, 1956 


June 6, 1956 


July 24, 1956 
June 6, 1956 


Do. 
July 24, 1956 
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Projects approved for installation of works of improvement, watershed protection 
(Public Law 566) program (total 48 in 28 States)—Continued 


State and watershed Area in County Sponsoring organization Date ap- 
acres ‘ proved 
tah: 
Mill Canyon-Sage Flat.| 15,296 | Sevier........... Sevier County Soil Conserva-} June 4, 1956 
tion District; Glenwood Irri- 
gation Company. 
Green’s Lake..........- 6, 235 | Trom............- Iron County Soil Conservation | Apr. 19, 1957 


District; Cedar City Corp.; 
Iron County Water Users; 
Cedar City Water Board. 


Virginia: Back Creek. _-..-- 22,340 | Pulaski__._____. — Soil Conservation Dis- | June 28, 1957 
trict. 
Washington: 

Saar Creek............- 11, 233 | Whatcom. ._...- Whatcom County Soil Conser- | Feb. 14,1957 
vation District; Drainage Im- - 
Beavement District No. 15 of al 

hatcom County. 

Chimacum Creek-...--- 24,965 | Jefferson... -..... Jefferson County Soil Conserva- | Mar. 20,1957 
tion District; Dra Dis- wad 
trict No. 1 of Jefferson unty. 

West Virginia: 

Upper Grave Creek. -__- 4,920 | Marshall........ Fbente Soil Conservation | June 4, 1956 

rict. 

Dave’s Fork—Chris- 4,154 | Mercer.......... Southern Soil Conservation Dis- | July 22, 1957 

tian’s Fork. . trict. ‘ 
Wisconsin; Lost Creek... .- §,180°| Pepin........... — eee Soil Conservation | Aug. 2,1957 
r . 





Senator AnpERsoNn. Now then, I wanted to ask the differences 
between these 52 projects, the 48 now having been cleared, and the 
4 additional forwarded to Congress this week. I had hoped to see 
the difference in these 52 projects that had been cleared by the 
Bureau of the Budget and those projects that are still being held up. 

As we started off, [ read a list of 11 projects. 

Do I understand that six of these have now been cleared? And if 
so, which are they? 

Mr. Merriam. None of those 11, Senator, have been cleared. Six 
of them are involved in this question which we are analyzing. 

Senator ANprRson. That is what I am trying to find out. 

What questions did the Army raise on which six? 

Mr. Merriam. I have a little chart I have prepared here. 

Senator ANDERSON. If you would just name them and then put the 
chart in the record: What are the six? 

Mr. Merriam. The High Pine Creek. 

Senator ANpERsoN. The High Pine Creek Dam. 

Mr. Merriam. Big Sandy, Colo. 

Senator AnpERSOoN. The Big Sandy? The Army: has raised a 
question on that. 

Now, Senator Carroll, I ask you to keep this in mind, because we 
are going to try to find out why the Army has raised this question. 
And Big Sandy is one of them, and you will get an answer now from 
the Army as to why they are raising & question. 

Senator CARROLL. Fine. 

Senator AnpErson. If it is either a swamp or a marsh in Colorado, 
I know you and I will be very much interested in that. 

Mr. Merriam. This is Mr. Carl Schwartz of our Resources Division. 

Senator ANDERSON. Just sit right up here at the table, Mr. Schwartz. 

Senator Carrott. Mr. Chairman, the Big Sandy project stems 
from the west of Colorado Springs. It moves in through Calhan, 
Simla, and very high, dry country. I can assure you there is no marsh 
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land, and there is no necessity for drainage in that area. This is a 
flash flood area. 

Senator ANpERSON. We will have before we get through testimony 
from the Army, then, telling us of the swamps and the marshes around 


the Pesient 
r. enna There is a question of land enhancement here. 

Senator AnpeRsoNn. Does that come into it? 

Senator Casz. I may be interjecting this at the wrong place, Mr. 
Chairman, but I have just been reading these two letters, the letter 
by Mr. Williams and the letter by General Itschner, and I find this 
very direct conflict of statement. Mr. Williams’ letter of July 17 to 
General Itschner says: . 


In Elm River, all benefits will accrue as a result of reducing the flood hazard * * * 
In the reply by General Itschner to Mr. Williams, he says: 


The Elm River proposal referred to in your letter is in our opinion primarily a 
drainage improvement. 

Senator AnpeRrson. What I thought we would do, Senator Case, is 
take the Elm River here today, get them around this table, take the 
Big Sandy, and let.us have the two groups. They must be represented 
here. This is supposed to be a complete hearing. -And let us let Mr. 
Williams or his representative justify his statement, and. then let the 
Army justify its rebuttal. Would that appeal to you? 

Senator Casr. That certainly is agreeable. 

I was wondering if, where there is a direct difference in the point of 
view as to which is the primary function or in fact the function of the 
project, the definition that is to be honored should not be the definition 

y the agency which has the responsibility for administering a par- 
ticular project. 

Senator ANDERSON. I would think so. 

Senator Carrouu. I agree with Senator Case on that. That is 
exactly the interpretation of the law. 

Senator ANpEeRSON. Go ahead, now. High Pine Creek and Big 
Sandy Creek. 

Mr. Merriam. High Pine Creek was received on July 5, if you want 
these dates. Big Sandy was received in the Bureau of the Budget 
on August 5, Senator Carroll. We have had it 1 week. 

ye oe Bayou Nezpique, La., was received August 5. 

Abbots Creek, N. C., received on the 7th. 

Deep Creek, N. C., received August 1. And Elm River, N. Dak., 
received May 29. 

Knobb Creek, Tex., received July 23. 

Senator ANDERSON. That is seven. 

Mr. Merriam. Yes; there has been one added that I did not men- 
tion. 

Now, we have four additional projects on which this basic difference 
is not involved. 


Senator ANpeRsON. That would be Swan-Buffalo, N. Dak., and 7 


three Texas projects. 

Very well. I think that is helpful. 

As I understand it, project proposals of the Agriculture Department 
are sent to the Army for a 90-day review period, and then after that 
they are forwarded to the Bureau of the Budget for clearance. 

In order to expedite the Budget Bureau clearance and to afford 
adequate time for the study of such proposals, would it be practicable 
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for the Department of Agriculture proposal to be furnished to the 
budget at the same time they are sent to the Department of the 
Army? 

It seems that this might cut down the lapsed time in detailing 
projects without clearing the budget point of view. 

Mr. Murriam. As a matter of fact, we do get informal copies at 
the same time and do a lot of preliminary work. What holds up 
some of them a little is that if the Army has some specific comments, 
then we send it to Agriculture to get their reply to the comments. 

On some of these projects, the problem the Budget Department 
has raised is taken care of. 

Senator ANpERsoN. Would that apply to Big Sandy? You say 
ou have had it a week. Before that did you have it on an informal 
asis? 

Mr. Merriam. We may have. But those I have given you are 

the dates we formally received them. 

Senator ANpERSON. Is anybody here from the Department of 
Agriculture who could say when they delivered it to the Bureau of 
the Budget on an informal basis? 

Mr. Brown (Carl B. Brown, Director, Planning Division, Soil 
Conservation Service, Department of Agriculture). Yes, Senator. I 
am Carl Brown, the Director of Planning for the SCS. We do send 
a copy informally. 

Senator ANpERsoN. When did you send the Big Sandy one over 
there informally to the Bureau of the Budget? 

Mr. Brown. On the same date that we sent it to the Corps of 
Army Engineers. 

Senator Anpmrson. If you tell me what that date is, then we will 
have the other. What wasit? Do yourecall? .Or have you records 


there that would show? 


Mr. Brown. That would be on June the 6. 

Senator ANprerson. On June 6, Big Sandy went to the Army and 
informally to the Bureau of the Budget. 

Mr. Brown. Yes, sir. 

Senator ANpERsoN. Thank you. Would you submit us for sub- 
sequent use a table showing the dates on which these 11 projects we 
have asked questions about were sent to the Army and to the Bureau 
of the Budget? 

Mr. Brown. Yes, sir; we can supply that. 

Senator ANnpERsON. Informally to the Bureau of the Budget, I 
mean. 

Very well. 

(The table referred to is as follows:) 
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Watershed work plans in Budget Bureau for transmittal to Congress as of Aug. 8, 1957 


Date sent to | Date sent to Date com- 














Watershed work plans Committee Budget Corps of |ments received! Days 
approval Bureau Engineers | from Corps of} elapsed 
for review Engineers 
High Ping, Als... .. -nxss---<-<=< ado lel oe. 3, 1957 “7 26,1957 | July 19, 1957 84 
Caney Creek, Ark..._.........-}..-.. Di istiil ay 16,1957 | July 24, 1957 69 
Big Sandy Creek, Colo. ........|-...-do._...... Aug, *s 1957 | June 6, 1957 | July 31, 1957 54 
Abbot Bayou aes adie Pit Works. la weeca clones do -| Aug. 8, 1957 62 
tts Creek, N. i pothsl APTS “June 5, 1957 | Mar, 25, 1957 July 2, 1957 99 
p Creek, wy: - aaataapseaens ....| July 31,1957 | May 27,1957 | July 24, 1957 58 
Eh. River, N. Dak__.__-.-.-.. Public Works_| May 28, 1957 | Mar. 14,1957 | July 2, 1957 100 
Swan Buffalo, N. Dak_- ..| Arm .do AM 3,.1957 | July 22, 1957 110 
Sandy Creek, Okla.........-.-- Public Works_| June 5, 1957, AK. 9, 1957 | July 2, 1957 83 
Alamo Arroyo, POR aR cSactile dod --+<-..-} July 15, 1957 ay, 6 1957 | July 22, 1957 67 
Diablo Lenore liaise eae ee do. aoe ‘ -| Aug. 5, 1957 81 
Kno ik, Tex....__-.---....| Aramy......._- July 22,1957, Ma “31, 1087 July 31, 1957 60 
Sulpber Orotk, Tex Saito a Public Works.| July 2,1957 | May 10, 1957 | July 24, 1957 75 
p. 2 a eee een -| Army Lilian Aug. 65,1957 | June 14, 1957 | July 31, 1957 46 
Oreek, Wash. ........-/.-... G0. 55... May 9,1957 | Feb. 25,1957 Apr. 1, 1957 * 34 
| 


Senator Carrotn. Mr. Chairman, do you want to pursue the 

Big Sandy now? 

nator ANDERSON. Could we go through the Big Sandy now? Do 
you have any point on it yourself, Mr. Merriam, or is it purely a 
question of Army? 

Mr. Merriam. No, sir. 

Senator ANDERSON. Can you give us the Big Sandy situation? 

Mr. Pace. Yes. Very briefly, Senator, drainage is not involved 
in the Big Sandy. 

Senator Carrott. You mean that the Army Engineers have no 
objection then if we proceed with the Big Sand 

r. Page. It is ia accord with the plans that Ps been prepared?’ 

Senator Carrot. Did the Bureau of the Budget hear that answer? 

Senator ANDERSON. What was it again, please? 

Mr. Pace. In our comment we pointed out that this had been 
considered during the Arkansas-White River interagency survey, and 
it did conform with the plans for that area that were set up. The only 
comment that could have been taken as adverse to the Big Sandy 
was why we pointed out this ese eagy in cost sharing that we would 
have to follow as against what Agriculture was following under A-47. 

Senator ANDERSON. But you do not mind that, do you? If a law 
declares one way, you are satisfied. 

Mr. Pace. We are glad to follow the law. 

j cee Anverson. Therefore the Army has no objection to Big 
andy. 

Mr. Pace. No, sir, not as such. We merely pointed out this 
difference in what we have to follow in A-47 and what the Public 
Law requires. 

Senator ANDERSON. Just the other day I heard somebody was going 
to go to work for one of the United Nations Organizations. He does 
not pay any income tax. He is going to draw a little more money 
than a Senator will and pay no income tax on it. Would I be justified 
in going in and asking that his salary be held up because he does not 
work out quite the same under the law as I do? 

Mr. Pages. I think not, sir. 

Senator Anprerson. I do not believe so. 
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Senator Kerr. A-47 is kind of a bible to you? Is that what you 
are trying to tell us? And as far as your projects are concerned, you 
have to look at them in the light of requirements in A-47? 

Mr. Pager. Yes, sir. That is correct. 

Senator Kerr. And if the Congress authorizes a project and does 
not say anything about A-47 and does not have any of the same 
provisions that A-47 has, you just have to add what A-47 says to 
what the law says in appraising and developing the project? 

Mr. Paax. Well, as Mr. Merriam pointed out, Senator, A-47, as I 
understand, was not intended to contravene the law. It was intended 
to set up some uniformity in cost sharing procedures where in the 
opinion of the Bureau of the Budget the law was not specific. 

Senator Kerr. In other words, then, if the matter is not specifically 
covered by the law, you just reduce every project’s implementation to 
whatever restrictive element A—47 imposes on you? 

Mr. Pace. Well, under the instructions in A-47, as we understand 
them, where land enhancement benefits 

Senator Kerr. No; I am talking about all of A-47. 

Mr. Page. Well, I think you have to accept the whole thing, 
rather than parts of it, if you apply it. 

Senator Kerr. Of A-47? 

Mr. Paces. Yes, sir. 

Senator Kerr. And unless the authorization language in a legisla- 
tive enactment, or in the law, specifically directs otherwise, your 
directive from the Bureau of the Budget is to follow A-47 in connection 
with every project that you handle? 

Mr. Pace. On matters such as cost sharing, I think that is true, sir. 

Senator Kerr. Or taxes foregone? 

Mr. Pace. I do not think that taxes foregone are specifically 
spelled out in A-47, Senator. 

Senator Kerr. That separable cost-remaining benefits—is that in 
there? 

Mr. Page. No, sir; not in exactly that form. 

Senator Kerr. Do not cripple me because of my technical 
inadequacies. 

Mr. Pager. I didn’t mean to, sir. 

Senator Kerr. Generally speaking? 

Mr. Pace. Generally speaking, I think A-47 requires the alloca- 
tion of costs in a manner which the SC-RB formula complies with. 
That method was adopted mutually by the various Federal agencies. 

Senator Kerr. In accordance with A-47 and subsequent to A-47? 
Mr. Pace. Well, in an effort to put out cost allocations on a uniform 

asis. 

Senator Kerr. By reason of A-47? 

Mr. Page. I think A-47 was a strong influence on it. I think 
that we did feel that many of our cost wiiantion procedures prior to 
that had been not uniform and should be improved. 

Senator Kerr. If I understand the witness, Mr. Chairman, what 
he has told us and is now saying is that he interprets every authoriza- 
tion by the Congress in the light of what A—47 directs him to do unless 
some specific language in the law prevents him from doing it. 

Senator ANprERsON. I think that would be a fair statement. 

Senator Kerr. Now, that is generally the gist of your statement; 
is it not? 

Mr. Pace. Yes, sir. 











54 WATER RESOURCES 


Senator Carrouty. Mr. Chairman, I wonder if I can reduce this 


down to Big Sandy with a very simple statement here, because Mr. . 


Merriam is here, and I want to point out this for my information. 

What happened on this project, which came through the Depart- 
ment of Agriculture, was that it went to the Army and went to the 
Bureau of the Budget. And the Army, by virtue of this letter 

Senator AnpEeRson. It would be better to identify the letter. 

Senator Carrouu. The letter from the Chief of Engineers which 
the Senator from Oklahoma read this morning. It, in a sense, then, 
was asking to violate the law, the law set up by the Congress. If it 
had not been for the able questions and answers of the Senator from 
Oklahoma, we might be in trouble on this interpretation, cf whether 
this is a flood control or a drainage district. The law is very clear. 

Now, here is one of the questions they raise. This is the nub of the 
whole thing. 

The average annual primary benefits accruing to the structural 
measures—this is Big Sandy—were $39,393. They listed two items. 
This is the complaint that reaches me. The benefits from more 
intensive use of land total $5,800. The restoration and maintenance 
of the ground water table was $1,200, in other words, $7,000 involved 
in this case, which is a result of holding up the Big Sandy, because the 
Corps of Engineers feel that it is forced to operate under A—47, and 
therefore this program ought to operate under A-47. And I think 
this morning’s hearings and testimony clearly indicate what the law 
is with reference to the Big Sandy. I do -not know really what the 
eee of A-47 is, and if I might take a minute or so to question 
that: 

A-47 arose in 1952, did it not? 

Mr. Pager. In 1951, I think. 

Senator Kerr. It did not “arise.” It was lifted up and superim- 
posed upon all other legal structure. 

Senator Carrotu. Yes. In about 1951 or 1952, was it not? 

Senator AnpErson. I do not want that to go in the record just 
that way. 

Senator Carro.u. I want to get a background to see who originated 
it. Who was the original drafter? 

Senator Anprerson. I will let someone else who is more familiar 
with it correct me before I get through. But I tried to find out one 
time and tried very hard on behalf of the work of the committee to 
find out. I think this did get started in 1951, but it has roots even 
further back than that. It did not get through the Department. It 
did not become effective. The matter kicked along in the early 
months of 1952, and it was decided that it would not be issued. 

After the election in 1952, a group came down to the various 





agencies and departments and moved into various places—into the 


Treasury, into Budget, and into every place else, in cooperation with 
the incoming President, and found this A-47, and in the last days of 
Secretary Chapman’s administration the matter was presented for 
issuance. 

It was not one that would normally have been issued, I think, had 
it not been for the mandate. 

Senator Kerr. The action taken in November? 

Senator ANDERSON. Yes, sir; the action taken in November. 

Senator Carrot. I am very happy to have that background. I 


did not know those things. That is why I was asking these questions. . 


re 
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Senator ANDERSON. It was issued on December 31, 1952. Is that 
a correct statement of it? 

Mr. Merriam. The date is correct; yes. I cannot agree with the 
implication. 

Senator ANDERSON. You cannot? What would you disagree with? 

Mr. Merriam.. I was not here, Senator. But 1 disagree with the 
implication that Mr. Dodge had the thing issued by the then Director 
Lawton, because I doubt if either of those men would be involved in 
any such activity. 

Senator ANDERSON. There was not anything improper in what I 
said. Mr. Dodge came down from New York and took over one 
segment. Henry Cabot Lodge came down and took over the State. 
Department. They started recruiting all their people in there. Those 
of us here were not unconscious of what took place. I do not com- 
plain about it; because ‘‘the Lord giveth, and the Lord taketh away,” 


_and when election is over you know somebody else is coming in. But 


_ is how it got issued. Mr. Dodge was the principal advocate 
of this. 

Mr. Merriam. That is not right. That is absolutely not right. 

Senator Kerr. Mr. Anderson was here, and Mr. Merriam was not; 
so Mr. Anderson should have known what happened, and Mr. Merriam 
should not. 

Mr. Merriam. Mr. Anderson was not in the Budget Department. 

Senator Kerr. Was Mr. Merriam? You told me a while ago you 
just got here 2 years ago. 

Mr. Merriam. I said I was familiar with those who were. 

Senator Kerr. And the imprint you made on me was that you had 

always been there. 

Mr. Merriam. I am not sure how I should react to that. 

Senator ANDERSON. You said Mr. Lawton was Director of the 
Budget. He has been questioned about this. Mr. Dodge has been 
questioned about it. Oscar Chapman has been questioned about it. 
Now we would be happy to have your comment on it. 

Mr. Merriam. I cannot give you the details. 

Senator ANDERSON. You know what was wrong. 

Mr. Merriam. I said my understanding was—— 

Senator AnpERsoNn. You did not. You said that was wrong; period. 

Mr. Merriam. Mr. Dodge did not issue any orders. 

Senator AnpEerRson. Of course. I said Mr. Lawton issued it. Mr. 
Dodge sat there and decided it was to be done. This is what we have 
to have when we have policy. 

Mr. Merriam. My understanding is completely different. 

Senator Kerr. What is your understanding? 

Mr. Merriam. My understanding is that this matter had been 
discussed for some time. 

Senator ANDERSON. I said that, did I not? 

Mr. Merriam. By the previous administration. 

Senator ANDERSON. That is right. 

Mr. Merriam. Recognizing the fact that in the law the matters of 
cost-sharing, allocation of costs, and so forth, were not spelled out. 
And there had been a desire over a number of years to try to get some 
uniformity in the analysis of projects which were made by the various 
departments. 

Senator ANDERSON. Now, up to that point you have agreed exactly 
with what I said. 
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Mr. Merriam. Yes, sir, I have. And this discussion led to the 
development of a circular, which became A~47, which attempted to 
provide some uniformity in this field where the law did not speak. 

Senator ANDERSON. That is right. 

Mr. Murriam. And with the lack of any specific congressional 
direction. Because after all, all that the executive can do in this 
area is to make recommendations to the Congress, as I said last year 
and will certainly stand on, and the Congress decides. And A~-47 
presents a method of making those recommendations to the Congress. 

Senator ANppRSON. You have not said a word that contradicts 
what I said. 

Mr. Merriam. I agree. 

Senator AnpErson. Now, what else? 

Mr. Merriam. But my "understanding is that the. - reasons for 
issuing A-47 were that it was finally decided by those who had 
worked on it, and this included Mr. Lawton, that even though they 

ht be then leaving, at least Mr. Lawton might, the matter was 
so important that the circular ought to be issued. 

So we reach the point of disagreement. 

Senator AnpERson. Oh, no, we don’t. Mr. Dodge was the one 
who persuaded him it. ought to be issued. 

But go ahead. ; 

Senator Casn. Mr. Chairman, may I interrupt again? 

Senator ANDERSON. Go ahead. 

_ Senator Casr. I have been trying to pursue this one idea as to 
— the responsibility rested for the determination and allocation 
of costs. 

And I have just asked the clerk: 

Did we have a conference report, or was there a conference report, 
on the bill, after it passed both the House and the Senate? There is 
a conference report. The conference report reports the amendment 
of the Senate to the bill. And then there is the statement that says: 

The conference report herewith submitted is a substitute which differs from 
the House provisions of the bill in the following major respects. 

And then it recites several things which do not relate to this issue at 
hand. And then right here (5) says: 


Requires an allocation of costs to various purposes. 


Now, going back to the report when the bill was presented to the 
Senate, in accordance with the Cordon rule, and what they call in 
the House the Ramseyer rule, the report to the Senate shows in 
brackets, language eliminated, and in parentheses, new language. 
The new language as reported in the Senate report, the amendment 
of existing law, aieens in italics. 

Senator ANDERSON. You are on page 6? 

Senator Casz. I am on page 7, (2). 

(2) Assume (A) such proportionate share, as is determined by the Secretary 
to be equitable in consideration of the correct identifiable benefits. * * * 

And so forth. 

Since both the report to the Senate of the general amendment sub- 
stituted for the House language and the report of the conferees refers 
to the determination of costs, and the new language is in that amend- 
ment, it says: 
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such proportionate share as is determined by the Secretary to be equitable in 
consideration of the direct identifiable benefits, * * * 
and so forth. 

Senator Kerr. Direct identifiable benefits of what? 

Senator Casz. Well, you can go on and read the balance. 

Senator Kerr. I mean, there are two parts to the new section (2). 

Senator Casr. It goes on and goes into flood prevention, and so 
forth. But it seems to me that the Secretary of Agriculture is the 
one who is fixed with the responsibility of determining the allocation 
of costs. And whatever the comment may be by General Itschner, 
it does not seem to me that that can offset the specifie provision of 
the act that the Secretary, meaning the Secretary of Agriculture, 
determines the costs. 

Senator ANDERSON. I would agree with the Senator from South 
Dakota. It may be that the fact that neither he nor I are lawyers 
‘makes this simpler, but I certainly would agree with him when it 
says that the Secretary shall do it and not the Chief of the corps that 
if the Secretary does it that ought to end the argument. It did not in 
Big Sandy, though. Or does it now? 

Senator Kerr. If it is all right—and I know the purpose of the 
Senator from South Dakota is to implement the purpose of the 
Congress in this law. 

‘Senator AnpeRsON. It certainly is. 

Senator Kerr. And I think that the full impact of (2) should be 
indicated. And if I may interrupt 

Senator Cass. Sure. Put it all in if you want. 

Senator Kerr. It says: 

(2) Assume (A) such proportionate share, as is determined by the Secretary to 
be equitable in consideration of the direct identifiable benefits, of the costs of 
installing any works of improvement, involving Federal assistance, which is 
applicable to ‘the agricultural phases of the conservation, development, utilization, 
and disposal of waver, and (B) all of the cost of installing any portion of such 
works applicable to other purposes except that any part of the construction cost 
(including engineering costs) applicable to flood prevention and features relating 


thereto shall be borne by the Federal Government and paid for by the Secretary 
out of funds appropriated for the purposes of this Act. 


Senator ANpERsON. Now, there are only two things that can 
happen, either flood prevention or drainage, and we have had testi- 
_ mony that it could not possibly be drainage. So it must be flood 
prevention or features related thereto. So I assume there is no 
argument about it, is there? 

Mr. Paas. There is no argument about that, Senator. 

Senator ANDERSON. But the project is held up. 

Mr. Pace. I cannot answer why it is held up in the budget precisely, 
but apparently it is held up because of this question we raise, and as 
General Itschner mentioned in his letter-—— 

Senator ANpDuRSON. But why did you raise it when it says the 
Secretary shall determine it? Why did you raise it? 

Mr. Paar. We were not raising it to object to this specific project, 
Senator. 

Senator ANDERSON. Why were you raising it? 

Mr. Paar. We raised it because we thought it was a problem 
affecting Federal water resource works generally. 

Senator Casrn. You might raise it as a question of suggesting that 
there should be an amendment of law. But I do not see how you 
could change the law. 
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Senator ANDERSON. But you successfully held up the project by 
raising it. 

Mr. Paces. It was not our intention to hold it up, Senator. 

Senator ANpERsoN. But you knew it would. Why did you not 
write a separate letter saying, ‘‘We are going to approve the law; it 
looks all right; but we have to bring about uniformity.” Then the 
problem would be back where it SE cees in the Congress. You 
succeed in holding up Big Sandy. The Bureau of the Budget is still 
holding it. 

Why are you still holding it? 

Mr. Merriam. May I say, Mr. Chairman, if the sole intent of the 
corps recommendation were, or is, to suggest an amendment to the 
law, then, as far as I am concerned, we would and will go ahead and 
release this immediately. That was not my understanding of the 
matter from what I have personally known, and I have not been into 
this specific project to date. 

Senator ANpERSON. What was your understanding of it, Mr. 
Merriam? 

Mr. Merriam. In my understanding that the question was more 
substantive, in that there was a question raised as to whether there 
is discretion. 'To the extent that there is no discretion, there can be 
no argument whatever. 

Senator ANDERSON. There certainly can be no discretion as to 
whether it is drainage or flood prevention. 

Mr. Merriam. Again I speak as a fellow nonlawyer. Reading 
that part (2) of section 4 does seem to raise some contradiction, Sen- 
ator Kerr. Perhaps you can enlighten me, and perhaps I am wrong. 
You have (A) of subsection (2), which shows that the Secretary shall 
require as a condition to providing Federal assistance, et cetera 

enator Kerr. Where does it say that? 

Mr. Merriam. I am reading section 4 now. It says: 

The Secretary shall require as a condition to providing Federal assistance for 
the installation of works of improvement that local organizations shall— 

(2) Assume such proportionate share of the cost—— 

Senator Krrr. No. That is taken out. That (2) has been 

replaced. 
r. Merriam. No, sir. 

Senator Kerr. Is that not what you said, Senator Case? 

Senator ANprERSON. Assume what? 

Mr. Merriam. (reading): 


(2) Assume (A) such proportionate share, as is determined by the Secretary— 


Senator ANpERSON. The Secretary. Not the corps but the Secre- 
tary. J 

Mr. Merriam (reading): 
to be equitable in consideration of the direct identifiable benefits, of the costs of 


installing any works of improvement, involving Federal assistance, which is 
applicable to the agricultural phases 


Senator Kerr (reading): 


the agricultural phases of the conservation, development, utilization, and disposal 
of water. 

That is irrigation and using it for agricultural purposes. 

Now go on with (B). 
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Mr. Merriam. Well, (B) I understand and do not have a question 
about. 

Senator Kerr (reading): 
and (B) all of the cost of installing any portion of such works applicable to other 
purposes except that any part of the construction cost (including engineering 
costs) applicable to flood prevention and features relating thereto shall be borne 
by the Federal Government and paid for by the Secretary out of funds appro- 
priated for the purposes of this act. 

Mr. Merriam. Yes. Now, we are getting away from Senator 
Carroll’s project for the moment. 

Senator ANpERSON. No. We are right on it.. We are not going 
to get away from it until we find out why it is held up. 

Mr. Merriam. The reason I said I was getting away from it was 
that I was going to talk about drainage for a moment and go back to 
our earlier discussion and say that as far as drainage is concerned you 
have got a question of what the definition of flood prevention is, 
‘“‘Applicable to flood prevention and features relating thereto,’ which 
is the part where you do not have any local contribution. 

Senator Cass. Mr. Merriam, the only authority given in the law 
for excepting something from the Federal costs is given to the Secre- 
tary to determine. 

Senator AnpeRsoN. That is right. And the Secretary did deter- 
mine it. 

Senator Kerr. It is given to the Secretary to determine how much 
the local people will share in certain projects that are applicable to 
the agricultural phases of conservation. 

Senator Case. That is true. Those are exceptions to the other 


part. And so the Secretary of Agriculture is the only one that is 
given any discretion. He is the one who is given the direct responsi- 
bility for determining the exceptions to portion (B). 

Senator ANDERSON. He says he does not agree with that. 

Mr. Merriam. There is one addition to that, Senator Case. Under 
section 5, the last proviso provides that: 


prior to any Federal participation in the works of improvement under this act, 
the President shall issue such rules and regulations as he deems necessary or 
desirable to carry out the purposes of this act, and to assure the coordination of 
the work authorized under this act and related work of other agencies including 
the Department of the Interior and the Department of the Army. 

Now, all I am saying is this. And may I emphasize again: This is a 
question in my mind which I have not answered. 

If this definition by the Secretary is a discretionary one, not a 
mandatory one, and if it conflicts with other Presidential policy, then 
I think there would be the right to issue rules and regulations to 
supersede that. 

Senator ANDERSON. But you testified that this portion that is in 
italic is new and the President has not issued any rules and regulations 
after that has been passed. 

Mr. Merriam. That is correct. Because the first time this whole 
matter has come to our attention has been in the last 2 weeks. Now, 
may I again say that after further reviewing this with Mr. Peterson 
and Mr. Short I may agree with you a hundred percent, and if that 
is the case, there is no question whatsoever. 

Senator Anprerson. We have pretty well handled Big Sandy 
now and breathed a little life into it? Could we go to Elm River in 
North Dakota? Could we tell what is wrong with that one? 





60 WATER RESOURCES 


Mr. Merriam. Why don’t you ask the corps? 

Senator ANpreRson. What is wrong with Elm River? 

Mr. Paae. As I remember, Senator, Elm River was a case where we 
considered the project to be more nearly drainage than flood pre- 
vention, and we made that comment. I do not have our specific 
comments on that. . 

Senator Anprrson. I notice this says something about Traill 
County. Is that across, Senator Case, from Trail City? 

Senator Casr. No. 

Senator Kerr. Do you have any comment, Mr. Merriam? 

Mr. Merriam. I do not have a detailed report, Senator Kerr, but 
I might just refresh your memory from the letter which you read 
earlier. In the August 9 letter of General Itschner, the statement 
is made: ‘“The Elm River proposal referred to in your letter is primarily 
a drainage improvement.” ‘This, I presume, summarizes the corps 
view. 

Senator Kerr. The Department of Agriculture thought it was a 
flood control project, did they? 

Mr. Brown. Yes, sir; we did. 

Senator Kerr. And you still think so? 

Mr. Brown. Yes, sir. 

Senator ANDERSON. Flood control benefits of $9,000 indirect bene- 
fits of $9,000, benefits from more direct use of land, $11,000. Maybe 
you can help us now. Why did you reclassify it from what the 
Department classified it? 

Mr. Pace. We expressed that opinion, sir. We could not reclassify 
it, because we have no authority to do that. But we did this because 
the Corps of Engineers is investigating similar projects in that area, and 
we have always considered them drainage, or drainage type projects, 
and under the rules that we work under we would have to require a 
substantial degree of local cooperation for such projects. That was 
the basis for our comment, Senator. 

Senator ANDERSON. Well, but there is nothing in the law that says 
that after the Department has so classified it, as the Senator from 
South Dakota has so well pointed out, you go back and, because you 
are trying to work up a drainage project, you reclassify them and try 
to work up a drainage project. 

Mr. Page. We can’t overrule the Department of Agriculture, 
Senator. 

Senator ANpERSON. That was the effect of what you did. You got 
it tied up successfully. 

Mr. PaGcu. We are under the law required to comment on these 
projects, sir. 

Senator ANpERSON. When did they send you the report on this 
project? ; 

Mr. Paar. We received it on the 16th of April. 

Senator ANpeRsoN. The 16th of April? 

Mr. Paar. Yes, sir. 

Senator ANDERSON. Now, when you have received it and studied it, 
you decided it was more of a drainage project than a flood-prevention 
project. What discussion did you have with Mr. Brown or his group 
in the Department of Agriculture as to seeing if you could harmonize 
those divergent views? 

Mr. Pager. I don’t recall that we had any specific discussion of this 
individual project. 
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» Senator Anpgerson. Well, would you not be able to state whether 
you did or you did not have any? 

Mr. Pace. I would say we did not, 

Senator ANDERSON. I would think that would be fair. 

Mr. Brown, do you recall his having any discussion with you about 
it? 

Mr. Brown. No, sir; I do not recall it, 

Senator Case. What are the distinctive features of this project? 

Mr. Pace. As I recall, sir; 80 percent of the cost of the improve- 
ment.is for the enlargement of channels and floodways. 

Senator Casz. Are there any dams? 

Mr, Brown. Yes, sir; there are. 

Mr. Page, You could probably answer that better than I. 

Mr. Brown. Yes, sir; there are 4 floodwater’ retarding structures 
proposed in the plan at a cost in round figures of $104,000, 60 miles of 
channel improvement at a cost of $370,000, and 12.8 miles of floodways 
at a cost of $129,000. 

Senator Casz. The new section 5 in the act requires that plans 
which include Federal assistance for floodwater detension structures 
shall be submitted to the Secretary of the Interior, or the Secretary 
of the Army, respectively, for bis views, and recommendations at 
least 30 days prior to transmission of the plan through Congress to 
the President. 

Senator ANpERSON. There is a section here that I noticed that says 
that the committee report said it is the intention of the committee 
that the term “flood prevention’’ shall be construed to mean not only 
land treatment and structures, such as detention reservoirs but also 
drainage channels and related improvements to remove excess water 
caused by precipitation or overflow on the flat lands. 

Mr. Brown. Yes, sir, it is. 

Senator ANDERSON. N ow, is it your understanding that it does not? 

Mr. Page. I could not auswer that. 

Senator ANDERSON. Well, it is important whether you can, is it not, 
really? If it does not fit into the pattern here laid down by the Con- 

ess, why does it not? What do you know about it that makes you 

elieve it does not? 

Mr. Pages. Because to us this is a drainage project very similar to 
— drainage projects we have investigated in that same area, 

enator. 

Senator AnpEeRson. Well, what difference does that make? Sup- 
pose you had investigated the whole country and decided there were 
drainage areas. Congress passed the law. 

Mr. Pace. We cou uld not say anything as to that, sir, and wouldn’t 
intend to. 

Senator ANDERSON. Did you not in effect overrule it, then? 

Mr. Paces. No, sir, I wouldn’t say we did. 

Senator ANpERSON. You classified it as a drainage structure in com- 
plete contradiction to what the plain language of the law and in the 
committee report is. Now, why? That i is all I am asking you. 

Mr. Pace. As I understand that language, sir, that places drainage 
as one of the purposes of watershed protection. 

Senator ANpEersoNn. No. It does not say so. This says detention 
reservoirs, but also drainage channels and related improvements to 
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remove excess water caused by precipitation or overflow on’ flatlands. 
There are no springs up in that area of North Dakota, are there? 

Mr. Brown. Certainly the benefits do not accrue on this project 
from springs. or eliminating high water tables, but rather from pre- 
vention of overflow on flatlands. 

Senator Kerr. And handling water precipitation, rainfall. 

Mr. Brown. Yes, sir, that is our interpretation of the purpose of 
this project. 

Senator Anprerson. What I am trying to find out is this: That 
being true, don’t you see, if you just had taken the trouble to talk to 
the  cpartinbtets of Agriculture, Mr. Brown’s group might have per- 
suaded you that this was all right, the project would not have been 
held up, and we would not have held the hearing here this morning. 

Mr. Pace. I think that would have been a good idea. We have 
talked with them in a great many cases, Senator, in an effort to resolve 
these questions. In this case we did not talk with them, as we have 
indicated. 

Senator Cass. Mr. Chairman, at another point in section 5 or at 
the very outset of it, both in the old law and in the new law, it seems 
to me that the responsibility is placed on the Secretary for the deter- 
mination of the cost allocations, where it starts out by saying: “At 
such time as the Secretary and the interested local organization have 
agreed to plan for works of improvement and the Secretary has deter- 
mined that the benefits exceed the costs,”’ and so forth. If the Secre- 
tary determines that the benefits exceed the costs, he must take into 
consideration the allocation of costs. 

Senator ANDERSON. Surely. 


1 wonder if it would not be possible, since ee is going to be in 


session for a few days yet, for the Army Corps of Engineers to talk to 
the Department of iculture in the next day or two and see if some 
of this difficulty could not be removed. 

Would you be willing to talk to them, Mr. Brown? 

Mr. Brown. Yes, sir. 

Senator ANperson. Would you, Mr. Page? 

Mr. Pace. Yes, sir. ; 

Senator ANpgerson. It is a useful expedient. 

Senator Kerr. I wonder, Mr. Chairman, if it would be in order, in 
view of the fact that the Chief of Engineers says in his opinion this 
unavoidably requires a decision by higher authority 

Senator Anperson. Let us assume the Congress is the higher 
authority, for the moment. 

Senator Kerr. Well, he identifies it here as the Budget Bureau. 

Senator ANpEeRsOoN. Well, I recognize that. 

Senator Kerr. I wonder if a question to the Budget Bureau would 
bring forth an answer indicating a harmonious reaction to the Senator’s 
' suggestion. If it would, 1 must say it would form a most wholesome 
suggestion and one that would be not only of great comfort to the 
Senator from North Dakota, but the Senator from Oklahoma would 
get under that tent if he could. 

Senator ANDERSON. | want to say to you that IT thought Mr. 
Merriam’s answer on the question of Big Sandy was a good answer, 
a straight forward answer. He seerred to be—I am not trving to 
commit him, but he seemed to be—impressed that if the Corps of 
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Engineers was not raising questions as to drainage, it might simplify 
the reporting of this by the Bureau of the Budget. 

Do I misstate what you said? 

Mr. Merariam. I think I would have to put it this way. I think 
if this is solely a matter of amendment, we would not hold the projects 
up. If there is a discretionary problem, that would be’ different. 

Senator Kerr. In the time that you suggest it should be taken for 
their conference, the sole purpose of my suggestion was to see if the 
Budget would cooperate also, so that when we did come back here in 
a few days and heard from the Army and the Agriculture Department, 
that would permit us to feel that the matter had been resolved, rather 
than what they come back and tell us to be subject to further review 
by the higher authority. 

Senator Anpmrson. If Mr. Merriam wants to comment, I certainly 
would be happy to have him. I only want to say again that I do 
believe that if these two agencies will get together in terms of what 
the law is and not in terms of what the law ought to be, ia terms of 
‘the uniformity or lack of uniformity that Congress has required and 
not the uniformity that might be desirable, and will, as the Senator 
from South Dakota has so effectively pointed out, allow the Secretary 
of Agriculture to do those things that the law says he can, shall, and 
will do, then we might find ourselves in pretty general agreement. 
And if that were submitted to the Bureau of the Budget—now you 
can state what you wish about it. 

Mr. Merriam. I want only to say this, Mr. Chairman, and not to 
be disruptive; but’ to have all our cards on the table: One of the 
things which' thé Chief Executive—and I think this should be purely 
a nonpartisan statement—has got to look at is the question of whether 
he can within the law avoid competition between the agencies in the 
field. We all know that unfortunately there have been cases where a 
local group in effect shops around to see 

Senator ANDERSON. Where they can get the best deal? 

Mr. Merriam. Which deal is the best. 

Senator Kerr. Would you seek to stop that activity? 

Mr. Merriam. To the extent that the law permits it, we would 
certainly seek to have all of the agencies of the Federal Government 
_with the same goods to sell, so to speak. Because we are not in a 

competitive ‘business here of trying to sell watershed projects. We 
are in the business ‘of trying to help the country. 

Therefore, if the competition, which could possibly be started b 
this interpretation, results from discretionary powers, then I thin 
the President would think that he ought to issue some regulation that 
would cover it: Again, if it is something which is mandatory, declared 
by law, and there is no discretion, then quite clearly that is the end 
of the question. I have not determined that point yet. 

Senator AnpERson. Let me urge that the groups try to get to- 
gether. Because if the committees, the Public Works Committee and 

the Senate Committee on Interior, are to take any action, it is going 
to be necessary to take it by Tuesday if this matter cannot be resolved 
by the agencies. And it would be my hope that both committees 
would try to find if they could do something to resolve this in case the 
agencies cannot set it resolved. 

I wish, before we got further along in this—and I do want to ask a 
couple of other questions here—that we might ask you this:-Can I 
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ask. Mr. Trigg and Mr; Rising if it would be satisfactory to them to 
file statements? 

Mr. Trice (Matt Trigg, American Farm Bureau), Certainly. 

Senator AnpERson, Would you do that, then? We will put in the 
record.a statement at this point by Matt Trigg, representing the 
American Farm Bureau Federation, and a statement by E. W. Rising 
of North Dakota, representing the National Reclamation Associa- 
tion groups. 

Mr. Ristne. That is satisfactory, Senator. 

Senator Anparson. You have been here so many times as a wit- 
ness representing the National Reclamation Association that I will 
take your statement in whatever way you wish to file it. 

_ (Statements referred to are printed at the conclusion of the hear- 


Senator AnpmRson, You did say, Mr. Merriam, in reply to a re- 

uest, that it appears that the additional information called for by 

e resolution could provide a useful supplement to that required 
under present procedures. Am I to understand from that that the 
Bureau of the Budget does not object to the passage of S. 148? 

Mr. Merriam. That is right.; It is not within our province, I 
think, to say to the Congress what information it wants. 

Senator AnpgRsoNn. Do you think it would be useful at all to both 


the Congress and to you to have this information collected? 


Mr. Merriam. Yes;I do. There are certain parts of it where, as 
a matter of policy, we would not want to recommend to the Congress 
that it use one of the suggested formulae. I am talking now about 
incremental costs: But certainly if the Congress wants information 
on the basis of that formula, we will provide it. 

Senator Anperson. As the Senator from South Dakota pointed out, 
there are several different varieties of information that will be fur- 
nished to Congress under the resolution. 

Mr. Merriam. May I just add.to that? By and large, Senator, I 
think we would welcome any constructive step to spell out in more 
detail exactly what the Congress wants, because we have been opera- 
ting very juch in @ vacuum. 

Senator AnpDeRson, Well, I started to ask you for a list of watershed 
projects, but we put in the record the 52 of them or we will have it in 
the record. I was going to ask you if they have been pending for 
clearance for a number of months, but we had something on dates, 
and the Department of Agriculture has submitted to us a list that 
covers that. And I was going to ask you a question with reference to 
the applicability of like standards to the Army Corps of Engineers, but 
we recognize that while they may have different standards for their 
work, we are trying to get to the standard laid down by the particular 
legislation and recognize 1 think, at the same time, the need for 
unification if it can be achieved. I think that is a matter for legisla- 
tion. 

I think you might agree with that, would you not, that if there is 
going to be final uniformity it is going to have to be by-law.if the laws 
themselves are now not uniform 

Mr, Mzurriam. I think that is right; yes. 

Senator ANperson. And you would agree to that? 

Mr, Page. Yes. 

Mr. Merriam. May I say on that subject, Senator, that we have 


been working on some suggestions in this field and hope by the time 
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you are back in session we will have some specific suggestions. for 
your consideration. 

Mr. Cass. Has the President issued the rules contemplated by the 
original 1954 act? 

Mr. Mupzriam. Senator Case, he issued the rules after the 1954 act. 
They have not been amended since then. And one of the questions 
of the Army is: Does this whole problem indicate the need for some 
amendment of them? 

Senator Anperson. May we have the rules issued in compliance 
with the 1954 act? We will have that Executive order put in the 
record at this point, if there is no objection. 

(The document referred to is as follows:) 


Executive Orper 10584. Prescrininc Rutes AND REGULATIONS RELATING 
TO THE ADMINISTRATION OF THE WATERSHED PROTECTION AND FLOOD PReE- 
VENTION AcT 


By virtue of the authority vested in me by the Watershed Protection and Flood 
Prevention Act, and as President of the United States, I hereby prescribe the 
following rules and regulations relating to the administration of the said Act: 

Section 1. Scope of order. This order shall apply (a) to the planning, con- 
struction, operation, and maintenance of all works of improvement under the 
authority of the Watershed Protection and Flood Prevention Act (Public Law 566 
approved August 4, 1954; 68 Stat. 666), hereinafter referred to as the Act, and 
(b) to other programs and ojects of the Department of Agriculture, and to 
programs and projects of the Department of the Interior and of the Department of 
the Army, to the extent that such programs or projects affeet, or are affected sig- 
nificantly by, works of improvement provided for in the Act. 

Section 2. Department of Agriculture. The Secretary of Agriculture shall have 
the following-described responsibilities with respect to works of improvement 
under the Act: ; 

(a) Approval or disapproval of applications for Federal assistance in preparing 
plans for works of improvement, and the assignment of priorities i the provision 
of such assistance. 

(b) Notifying the following, severally, in writing of all approvals or disapprovals 
of applications for planning assistance: the sponsoring organization, the State 

ernor or Governors concerned, the Secretary of the Interior, the Secretary of 
the Army, and other Federal a encies concerned. — 

(c) Notifying in writing the Secretary of the Interior and the Secretary of the 
Army and other Federal agencies concerned of his decision to initiate any survey 
or field investigation involving water-resource development work, and furnishing 
the Federal agencies concerned with appropriate information regarding the seope, 
nature, status, and results of such survey or investigation. 

(d) Submitting plans for works of improvement to the State Governor or 

vernors concerned and to the Federal agencies concerned for review and 
comment, when the Secretary and the interested local organization have agreed 
on such plans; and; when and as required by the Act, submitting such plans to 
the Secretary of the Interior and the Secretary of the Army for their review and 
comment prior to transmission of the plans to the Congress through the President. 

(e) Establishing criteria for the formulation and justification of plans for works 
of improvement and criteria for the sharing of the cost of both structural and 
land treatment measures which conform with policies established by or at the 
direction of the President for watershed protection, flood control, irrigation, 
drainage, water supply, and related water-resource development purposes. 

(f) Establishing engineering and economic standards and objectives, including 
standards as to degrees of flood protection, for works of improvement planned 
and carried out under the authority of the Act. 

(zg) Determination and definition of (1) those land-treatment measures and 
structural improvements for flood prevention and measures for the agricultural 
phases of conservation, development, use, and disposal of water which are eligible 
for Federal assistance, and (2) the nature and extent of such assistance and the 
conditions under which such assistance shall be rendered. 

(h) Planning and installing works of improvement on public lands under his 
jurisdiction, and arranging for the participation of other Federal agencies in the 
planning and installation of works of improvement on public lands under their 
jurisdiction. 
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® Consulting with the Tennessee Valley Authority with respect to any survey 
or field investigation involving water-resource development work in the Tennessee 
Valley, and continuing such consultation throughout all phases of project 
development. 

(j) Holding public hearings at suitable times and places when he determines 
that such action will further the. purposes of the Act. 

Section 3. Department of the Interior. (a) The Secrétary of the Interior shall 
notify the Secretary of Agriculture and the Secretary of the Army and other 
Federal agencies concerned in writing of his decision to initiate any survey or 
field investigation involving water-resource development work, and shall furnish 
the Federal agencies concerned with appropriate information regarding the scope, 
nature, status, and results of such survey or investigation. 

(b) The Secretary of the Interior shall cooperate with the Secretary of Agri- 


culture in assessing the need for works of improvement under the Act on Federal. 


lands under the jurisdiction of the Department of the Interior. Recommendations 
of the Secretary of the Interior for necessary work on such lands shall be submitted 
as.an integral part of the plans of the Department of Agriculture for works 
of improvement, Arrangements for construction, operation, and maintenance of 
works of improvement on such lands shall be mutually satisfactory to the Secretary 
of Agriculture and the Secretary of the Interior. 

Section 4. Department of the Army: The Secretary of the Army shall notify 
the Secretary of Agriculture and the Secretary of the Interior and other Federal 
agencies concerned in writing of his decision to initiate any survey or field in- 
vestigation involving water-resource development work, and-shall furnish the 
Federal agencies concerned with appropriate information regarding the scope, 
nature, status, and results of such survey or investigation. 

Section 5. Relationship to comprehensive development. (a) The Secretary of 
Agriculture shall submit plans for installation of works of improvement under 
the Act to the Congress through the President only if the Secretary is satisfied 
that such works constitute needed and. harmonious elements in the comprehensive 
development of the river sub-basin or river basin involved. 

(b) Federal agencies having responsibilities for water resource developments 
shall, in the design and justification of works of improvement, take cognizance of 
all upstream and downstream works in place and in operation, or soon to be 
brought into operation. The guiding principle shall be to adjust the nature, 
capacity, and operating characteristics of works of improvement in a manner that 
(1) reflects the respective contributions of upstream and downstream works to 
flood protection and to the conservation, development, use, and disposal of 
water, and (2) provides the best use and control of water resources at minimum. 
cost. Whenever »>proximately equivalent benefits can be obtained from alterna- 
tive works of improvement; or combinations of improvements, with approxi- 
mately the same cost, the alternative or combination least costly to the Federal 
Government shall be given preferential consideration. In case benefits are pro- 
duced jointly by more than one work of improvement, or in case complementary 
relationships exist between the projects and plans of the several agencies, the 
benefits claimed in justification of a system of improvements shall not include any 
duplication or compounding of benefits. 

Bection 6. Basicdaia. Inthe utilization of existing basic physical and economic 
data, and in the acquisition of additional basic data required for planning, design, 
construction, operation and evaluation of works of improvement authorized under 
the Act, the Department of Agriculture shall be assisted by the principal basic- 
data collection agencies, including the Geological Survey in the Department of 
the Interior and the Weather Bureau in the Department of Commerce. The 
basic-data collection agencies shall assist and cooperate with the Department of 
Agriculture with respect to the following: 

(a) Provision of pertinent information in the preliminary planning of works of 
improvement. 

b) Collaboration in planning programs of hydrologic-data collection in project 
areas, in the selection of station sites and installation of equipment for collecting 
hydrologic data, and in the collection of such data. : 

(c) Collaboration in the analysis and interpretation of hydrologic data collected 
specifically for projects initiated under the Act, and of relevant data which may 
contribute to an analysis of the effects of such projects. 

Dwicut D. E1rsgENHOWER. 
Tue Wuite Houser, December 18, 1954. 
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Senator ANDerson. And then I understand that he has not any 
supplemen tary rules following the passage of supplementary legislation 
in 1956. 

Mr. Merriam. That is correct. The Executive order still applies, 
obviously, however. 

Senator ANDERSON. May I say that the staffs of both the Public 
Works Committee and the Interior Committee would be regarded as 
being requested to work out with these various groups as they try 
to compose their difficulties on these projects that are now pending in 
the Bureau of the Budget and then propose to the committee such 
amendments as may be necessary in view of the suggestions made by 
Senator Kerr and others in subsequent legislation. 

Is there any objection to that on’ the part of the Public Works 
Committee, do you think, Senator Case? 

Senator Case. No. 

Senator Carro.iu. I would like to make some comments to Mr. 
Merriam. 

In view of the history under this act and the work that has been 
done by both the Secretary of Agriculture, the Department of. Agri- 
culture, and the Army engineers, the Corps of Army Engineers, and 

the Bureau of the Budget—there only being a few projects remaining— 
' it would seem to me that we can clear them up unless there is a 
substantial disagreement. I mean this conflict that has arisen I 
think you have put your finger on, whether or not there is a little 
competition developing in this field. And if we could move these 
projects out of the way, it would be well, for this reason. 

This project, the Big Sandy, has been in here a long time. I am 
not only speaking for the Big Sandy but others. This involves 
millions of dollars of flood damage. This is a flash-flood area. Lives 
have been lost extending over not only the area involved but a major 
part of the farm areas of Colorado. This arises under section 4. 
$495,000 are given by the farmers themselves in the handling and 
the treatment of their soil. So it is an entirely different thing, I 
think, that normally the Army Corps of Engineers would get into. 

Perhaps they do have projects which are similar in nature. But I 
would suggest that in this interim period, the Congress not being here 
long, we can get these projects out of the way, and we can discuss this 
thing and see later on whether a modification of A-47 is necessary. 

And I think your letter, coming from the Chief of Engineers, is 
unfortunate at this time. I think you could have done this thing by 
conference without slowing down these projects. But if we could get 
some movement on them, no great harm has been done. Some 42 to 
45 projects have been cleared, and I suspect moneywise there certainly 
would be not great loss. 

I offer that as a suggestion. And my other point is that as I sought 
to go into the background, as to how this arose, A-47, I had in mind 
that it is true, as the chairman of this committee has said, that after 
the election of 1952 1 remember distinctly the various Cabinet 
officers—I think Mr. Dodge was one—were called in. Because the 
theory at that time was to gear them into working, because we were 
in a critical period of American history. 

I came into the White House on December 31, and it seems to me 
that 1 remember something about this, and I was trying to get to the 
bottom of it. And it would not sur prise me but what sometime Army 
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engineers may have had something to do with A~47._ Now they find 
it is burdensome and we should change it. 

I want to ask this question of the chairman. Do we contemplate 
changing this Circular A~47? 

Senator ANperson. No. This is a document from the Bureau of 
the Budget. Congress does not amend it. 

Senator Carrot. No; what I have reference to is: Would S. 148 
have a tendency to set up our own guidelines? 

Senator ANpErson. I think it would. I think it would give us the 
information at least to permit us to go ahead. 

I do want to say this with reference to this back history. I do not 
say, and certainly would not want to be regarded as saying, that if 
the election had turned ‘out differently, A-47 would never have been 
issued. I think it ought to have been issued, or something equivalent 
toit. I think there are those of us who would have succeeded in leaving 
out some of the things that are now in A-47 if a different group had 
been in charge. But that is a question of policy that always arises. 
We would have had a different policy on public pers perhaps, a 
different policy on a great many things. But the electorate had 
spoken, and it was quite proper that the document issued seemed to 
conform with what was likely to be the policy of the administration 
ou into office rather than the administration that was moving out 
of office. 

I did not want to leave the impression for a moment that there was 
anything improper in the way it was issued. 

Senator Case. Mr. Chairman, there is just one other point that 
I wanted to bring up here. In reading Mr. Farrington’s letter, which 
interprets the section on the requirement that the cost shall be borne 
by the Federal Government, I personally do not understand why the 
counsel for the Department of Agriculture should interpret that as a 
bar to the acceptance of voluntary contributions by non-Federal © 
sources. 

Reading his language, he has a bar to accepting. I think the 
language of the act is a bar to requiring local contributions, but I do 
not personally understand why it should be a bar to accepting con- 
tributions, including engineering services. 

Senator ANDERSON. I wonder, Mr. Brown, if you would take that 
up to Mr. Farrington and remind him of Senator Case’s suggestion. 

Mr. Brown. Yes, sir. 

Senator Anperson. I think I have appointed Mr. Farrington to 
probably one of the positions that he held down there, and I think 
very highly of him. Surely there should not be a bar to acceptance of 
contributions by the Federal Government. I think you can give 
money to the Federal Government almost any time you want to. 
And if he could give us a little modification of that language, if he feels 
it is proper, I think it would be helpful. 

Senator Casr. Let me point out the practical application of it. 

Here you have a soil conservation district organized under a State 
law. And they may have a project which is pretty close to the margin 
of feasibility. And this locally organized soil conservation district 
might say: ‘‘We will bridge the gap of feasibility here by providing 
the engineering or by doing some work for the farmers themselves, 
or something of that sort.” And I am afraid that Mr. Farrington’s 
letter would prevent them from doing it. Because he says: 
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In,an opinion to the Administrator, Soil Conservation Service, on August 21, 
1956, we stated that the quoted provision of Public Law 566, by requiring the 
Federal. Government to bear the entire construction cost of structural works 
of improvement applicable to flood prevention and features relating thereto, 
had the effect of prohibiting the Secretary from accepting monetary or service 
contributions therefor from loca] organizations * * *. 


I could understand why he might have said it had the effect of 
prohibiting the Secretary from requiring monetary or service contribu- 
tions therefor from local organizations, but I do not know why the 
law should be interpreted to say that it prohibited him from accepting 
monetary or service contributions from the local soil conservation 
district or a benefactor of the community, if some individual wanted 
to contribute something because of his interest, 

And we do have some public-spirited individuals occasionally who 
might bridge the gap of feasibility. 

Senator ANpERSON. We have had many instances where people 
desired to make presents to the Government. Sometimes men turn 
back their salary checks to the Government. , 

Senator Cass. At Hot Springs we had Mr. Butler, F. O. Butler, of 
the Butler Paper Co. He wanted to beautify the community park 
there where the Army engineers were putting in a_ flood-control 
project. And in some way they arranged for him to work in harmony 
with them, and they worked out a little community park by the side 
of some of this land there, which involved I think a little modification 
of the engineers’ plans in ‘the revetment. 

Senator ANpurson. Are there other questions to come up before 
we close? 

Mr. Brown. Mr. Chairman, may we submit for your record a copy 
of the policy of the Secretary ‘of Agriculture aes after the amend- 
ments to 566 were enacted last year, in which policy statement he 
defines his interpretation of flood prevention and drainage? 

Senator ANpreRsON. I think that would be very useful. 

Mr. Brown. I think that would help to fill in your record. 

(The material referred to follows:) 


Pontcy oF THE SECRETARY OF AGRICULTURE FOR THE ADMINISTRATION OF THE 
WatTERsHED PrRoTecrion AND FLoop Prevention Act 


The Administrator of the Soil Conservation Service hereby is assigned responsi- 
bility for the administration of the Watershed Protection and Flood Prevention 
Act (Public Law 566, 83d Cong.; 68 Stat. 666), as amended by the act of August 7, 
1956 (Public Law 1018, 84th Cong.; 70 Stat. 1088), except that administration 
of section 8 of the act, as amended, shall be a responsibility of the Administrator 
of the Farmers’ Home Administration. 

The Administrator of the Soil Conservation Service shall discharge his 
responsibility— 

(1) Subject to the general guidance and supervision of the Assistant 
Secretary of Agriculture for Federal-States Relations; 

(2) With careful regard for the language of the statute and provisions of 
the regulations of the President (Executive Order 10584) applicable to it; 

(3) In accordance wish the provisions of title 9 of the Administrative 
Regulations of the Department of Agriculture; and 

(4) In harmony with the policies set forth herein, 

The initiative for all projects under this legislation must come from the people 

of the locality where the proposed project is to be carried out. 

The development of maximum initiative and responsibility by local organiza- 
tions shall be given every appropriate encouragement. Because work to be under- 
taken has significance only as it relates to the present and future needs of people 
careful attention in all cases will be given to the probable effect of any proposed 
watershed project upon the people to be affected by it. 
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Work undertaken and performed under this act is to be to the fullest possible 
extent in harmony with other work of this Department, of other departments of 
the Federal Government, and with work of Btate and local governments and 
private organizations. 

Work undertaken is to be cooperative with the States, their political subdivi- 
sions, or any agency having authority under State law to carry out, maintain, and 
operate works of improvement authorized by the act. Cooperative work will be 
undertaken so as to assure compliance with State laws, and to achieve as fully as 
possible a coordinated effort toward accomplishing the objective of the act. 

In the preparation and execution of plans for works of improvement, fullest 
utilization is to be made of all available basic data pertinent to such works in- 
cluding geodetic, climatic, hydrologic, topographic, geologic, soils, land use, and 
vegetal cover conditions. Such data will be utilized where applicable from what- 
ever source it is available. 

Assistance rendered will, among other things, be provided on the basis of its 
contribution toward an adequate water supply for our people, prevention of 
water waste, reduction of pollution, equitable distribution of available water 
supplies, prevention of floodwater and sediment damages, diminution of destruc- 
tive force of water, and its contribution toward an enhancement of resources 
values in terms of wise use of resources to meet the needs of an expending economy. 

Water laws of the various States and all of the rights of any landowner, appro- 
priator, or user of water from any source shall be fully honored in all respects as 
ney may be affected by activities conducted under the act. 

orks of improvement shall be based on sound economic analysis. Costs 
shall be less than primary benefits. Benefits are to be assessed with care and 
are to be clearly creditable to the improvement. Secondary and intangible 
benefits should not be used for economic justification but may appropriately be 
used as argument for project justification or proposals for establishing equitable 
cost-sharing arrangements. 

Works of improvement, including both land-treatment measures and structural 
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‘ measures, as may be needed for flood prevention or the conservation, develop- 


ment, utilization, and disposal of water will be planned for all lands within a 
watershed regardless of their ownership. 

Flood prevention is defined as works of improvement installed for the purpose 
of reducing damage from floodwater, sediment, and erosion thus reducing losses 
of life, property, services, and other private and public values and which may also 
result in increased land productivity or enhancement from reduction of those 
flood hazards. To differentiate flood prevention from drainage on flatlands, the 
conveyance, control, and disposal of surface water caused by abnormally high 
direct precipitation or stream overflow is defined as flood prevention. . 

Drainage is defined as works of improvement installed for the purpose of lowering 
the water level in areas that under natural conditions are, or would be, swamps, 
marshes, or lakes or in areas where normal precipitation, seepage, tidal action, 
or excess irrigation water, keeps soil too wet for sustained agricultural use. 

The Administrator of the Soil Conservation Service will establish criteria for 
and assign on a national basis priorities for the furnishing of assistance to local 
organizations. In establishing such criteria and assigning such priorities he shall 
take cognizance of the work of other organizations, public and private, in the 
area of watershed protection and flood prevention. 

It is the policy of the Department that there shall be the fullest possible cooper- 
ation with local, State and other Federal ageneies which have responsibilities in 
the field of land and water management to the end that there may be a coordinated 
effort in this field. 

Funds available under authority of the act will be provided only for works of 
improvement producing direct measurable benefits to groups of landowners, to 
communities, and to the general public. 

Federal assistance for land-treatment measures on land not in Federal owner- 
ship shall be limited to technical assistanee required to complete the planning 
and application of such measures during the scheduled period for completion of 
the project supplemental to other program activities except that for the following 
measures, when their benefits are determined to be primarily but not exclusively 
for flood prevention and in excess of their costs, the installation costs may be 
paid for in part out of appropriations made under authority of the act and, in 
accordance with section 3 (4) of the act, at rates not to exceed those for similar 
practices under existing national programs: (1) Fire prevention and control, (2) © 
critical area stabilization primarily by vegetative practices, (3) minor gully and 
channel-stabilization measures, and (4) special-purpose terraces and other on-farm 
measures used in lieu of downstream flood-prevention structures. 
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Operation and maintenance of all: works:of improvement installed on non- 
Federal land will be the responsibility of the local organization. 

On Federal lands the land-treatment measures will be installed, operated, and 
maintained by the agency administering such land. Funds available under the 
authority of the act may be used to install, and to operate and maintain during 
the project installation period, land-treatment measures on Federal lands only 
to the extent necessary to complete the application of such needed measures 
provided for in approved work plans during the scheduled periods for completion 
of the project. ; 

The cost of installing, operating, and maintaining other works of improve- 
ment on Federal land will be shared by the agency administering such land and 
the local organization in the same manner as if they were installed on non-Federal 
Jand in accordance with the criteria hereinafter stated. 

After the project installation period, the operation and maintenance of works 
of improvement, including the cost of management, on Federal land shall be the 
responsibility of the Federal agency responsible for the management of such land 
using funds available under authorities other than the act. : 

All appropriate agencies of the Department of Agriculture, and it is expected 
all State agencies, will make available to local organizations to the fullest practic- 
able extent and commensurate with their regular responsibilities such technical 
assistance and information as may be necessary to development of work plans, 
installation of works of improvement, and application of land-treatment measures. 

Prior to receiving Federal assistance in the installation of works of improve- 
ment on non-Federal land, the local organization will— 

(1) provide assurance that it can meet the financial obligations involved 
in the installation of works of improvement as shown in the work plan; 

‘(2) furnish documentary evidence that arrangements have been made to 
assure the adequate operation and maintenance of such works; 

(3) acquire or provide evidence that landowners or water users have ac- 
quired in accordance with any applicable State laws such water rights as are 
needed in the installation and operation of works of improvement; 

(4) provide assurance that structural works of improvement will be in- 
aonem operated, and maintained in accordance with any applicable State 
aws; 

(5) provide for informing landowners and others participating in the plan 
and its effectuation of their responsibilities for compliance with applicable 
State and Federal laws; 

(6) provide documentary evidence of acquisition of land, easements, and 
rights-of-way necessary to the installation of proposed works of improve- 
ment; and 

(7) submit a satisfactory plan of repayment for any loan or advancement 
made under the provisions of section 8 of the act. 

Prior to providing Federal assistance in the installation of works of improve- 
ment, the Administrator of the Soil Conservation Service shall approve or dis- 
approve those plans for works of improvement which are not required to be 
transmitted to the Congress through the President and shall reeommend approval 
or disapproval of those plans which under terms of the act are to be transmitted to 
the Congress. 

The provisions of section 211 of the Agricultural Act of 1956 (Public Law 340, 
84th Cong.; 70 Stat..188) shall apply to any land newly irrigated or drained as a 

art of a project carried out under authority of the Watershed Proteetion and 
“lood Prevention Act. 

It is the policy of the Department that the local organization will assume that 
part of the installation cost of structural works of improvement allocated to the 
agricultural phases of the conservation, development, utilization, and disposal of 
water which is equal to the ratio of direct identifiable benefits to total benefits 
produced by such works of improvement. The local organization will not be 
required to assume any part of the construction cost or cost of engineering services 
for structural works of improvement allocated to flood prevention. The local 
organization will be required to assume all installation costs, including engineering 
services costs, for purposes other than flood prevention, and the agricultural 

hases of the conservation, development, utilization, and disposal of water. 

V here a single work of improvement is planned to serve more than one purpose, an 
allocation of costs to each of the purposes shall be made, and the local organization 
shall bear its share of the costs allocated to each purpose in accordance with the 
foregoing criteria. 

If the costs allocated to the local organization for the agricultural phases of the 
conservation, development, utilization, and disposal of water on the basis of direct 
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identifiable monetary benefits appear inequitable in consideration of intangible 
or other pu‘ lic nonmeasurable benefits, such benefits will he taken into account 
in reaching agreements on cost sharing, but. in no event will the Federal share of the 
cost exceed the equivalent Federal assistance available for other similar project- 
ty rograms. Direct identifiable benefits are those benefits accruing to indi- 
‘aan s or organizations that would normally be required to pay special assess- 
ments or taxes for such benefits. 

In accordance with the stipulations and policies herein set forth, the Adminis- 
trator of the Soil Conservation Service will estalish Po for receiving 
and approving applications for assistance; determine and define measures eligible 
for assistance under the act; esta‘ lish standards for work plan development 
program justification and cost sharing; assign planning priorities on a national 

asis; inform and cooperate with other Federal agencies in providing authorized 
Federal assistance; cooperate with designated State agencies or governors in carry- 
ing out their responsi ilities; assist local organizations in planning and carrying 
out works of improvement; prescri‘e such regulations as may be required for 
operation and maintenance hy local organizations; and take such other action as is 
necessary to carrying out, the provisions of the act, except with respect to the 
provisions of section 8. 

The Administrator of the Farmers Home Acministration shall be responsible 
for carrying out the authority to make loans or advancements as contained in 
section 8 of the.act. However, no loans or advanceinents shall be made under the 
provisions of the act until the Administrator of the Soil Conservation Service and 
the local organization have agreed on a plan for works of improvement and, if 
reaniend, the plan has been approved by the appropriate committees of the 

ongress. 

The Administrator of the Farmers Home Administration shall discharge his 
responsibilities with respect to the provisions of section 8 of the act: 

1, Subject to the approval of the general credit policies for loans or ad- 
vancements under the act by the Director, Agricultural Credit Services. 

2. In harmony with the policies contained in this statement. 

3. Subject to working agreements entered into with the Administrator of 
the Soil Conservation Service covering the methods to be employed in co- 
ordinating the assigned responsibilities of the Soil Conservation Service and 
the Farmers Home Administration. 

Approved: 

E, L. Prererson, 
Assisiant Secretary. 
Date: September 17, 1956, 


Senator Anperson. Has the Army Corps anything equivalent to 
that? Did they adopt any policy decisions along that line? 

Mr. Pace. Not along these lines. 

Senator Carrouiu. I am especially concerned with my own State, 
and if we could by committee action get action in this Congress 
instead of waiting until next year 

Mr. Merriam. I wanted to answer Senator Carroll earlier. Ob- 
viously from the amount of work that has gone into this, we are as 
concerned, or maybe not as concerned, because you have a direct 
persona] interest, but we are certainly very much concerned, that this 
thing gets settled as fast as possible. And I can assure you if there is a 
quick resolution to it, it will be up here. I cannot assure you it will 
be, but I can assure you we will try. 

Senator Casz. That is commendable. 

Senator Anprerson. I have felt that the earlier answers by Mr. 
Merriam on this point were good and were satisfactory. He indicated 
that if the Army’s objections were only this question of uniformity, 
that might resolve it very quickly, and I felt assured by it. 

I feel all we can get resolved, Mr. Merriam, would be fine. 

Before we close, | do want to express to you our appreciation for 
coming here and dealing with this matter frankly. I think it has been 
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useful to have the Army Corps of Engineers and the people from the 
pa aN of _ iculture here so that’ we could take a look at a 
ypical case. if they can be resolved without the necessity for 

eitional Ee it is a blessing to all of us. Because then we. 
do not have some new legislation to interpret. 

I appreciate your being here very much. 

There are no further statements, and the meeting will be adjourned. 

(Whereupon, at 1:15 p. m., the hearing was adjourned to the call 
of the Chair.) 

(Additional material received pertinent to the hearing follows:) 


American Farm Burzau FEDERATION, 
Washington, D. C., August 15, 1957. 
Re ‘delay in submittal Watershed Act projects. 
Hon. Cirntron P. ANDERSON, 
Presiding Chairman, Joint Session of Senate Committees on Public Works and 
Interior and Insular A fairs, Senate Office Building, Washington, D. C. 


Dear SENATOR ANDERSON: 

' The hearings of the joint committee successfully developed the reasons for the 
delay in the submittal of watershed projects to the appropriate committees of 
Congress for clearance—so much so that there is little left to be said. 

The basic problem appears to be that the Army engineers tend to look at water- 
shed projects in accord with their traditional understanding of certain concepts 
and terms—whereas they should properly look at them in the light of the explicit 
language and legislative history of Public Law 566 and amendments thereto. 
This was so clearly developed at the hearing that it would seem probable that the 
Bureau of the Budget will now be able to move forward with clearance of the 
projects in the near future. 

One factor that was not developed at the hearing is the long time the Army 
engineers have taken to review watershed projects. The provisions of section 5 
of the act. contemplate that the Army engineers shall have 30 days to submit their 
comments to the Budget Bureau, but that after the expiration of the 30 days the 
Budget Bureau should transmit the project plans to the Congress without the 
comments of the Army engineers. 

What has actually been happening is that the Army engineers have commonly 
been taking 80 to 100 days, and even longer, to submit their comments on pro- 
posed watershed projects, and the Budget Bureau has been holding up transmittal 
to Congress until after receipt and analysis of such comments. hile the reasons 
for such action are apparent, it nevertheless appears to be in conflict with the clear 
intent of Congress as speiled out in Public Law 566. 

May we express appreciation for the committee’s interest and effective action 
in‘this matter. 

Very sincerely, 


Martr Triees, Assistant Legislative Director. 


Orecon ReciamatTion CONGRESS, 
Portland, Oreg., July 3, 1987. 
Senator James E. Murray, 
Committee on Interior and Insular Affairs, 
United States Senate, Washington, D.C. 

Dear Senator Murray: We are advised that your committee is currently 
considering material relevant to Senate Resolution 281 (84th Cong.). Attached 
is a copy of a resolution adopted by this organization at its 44th annual meeting 
last fall. 

Sincerely, 
Cuancy Jean, Secretary-Treasurer. 
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ResotvutTion No. VII 
Senate Resolution No. 281 


Whereas the United States Senate on J re 26, 1956, adopted Senate Resolution 
No. 281, 84th Congress, 2d session, which expressed the views of the Senate 
concerning the constitutional powers of Congress over the conservation and de- 
velopment of the land and water resources of the Nation; and 

, Whereas Senate Resolution No. 281 directed the Senate Committees on Interior 
and Insular Affairs and on Public Works to design and formalize standards and 
criteria for the evaluation of — projects for land and water resources con- 
servation and development, and to report thereon to the Senate as early as 
practicable during the 1st session of the 85th Congress; and 

Whereas the Senate Committee on Interior and Insular Affairs and on Public 
Works have since requested the views of all interested persons and groups with 
respect to the standards and criteria to be adopted: Now, therefore, be it 

esolved, that the Oregon Reclamation Congress endorses the following prin- 
ciples contained in Senate Resolution No. 281, 84th Congress, 2d session: 

1. The Congress should continue to exercise all of its constitutional powers to 
encourage the conservation and development of the land and water resources of 
the Nation. 

2. Land and water resources development should be comprehensive and should 
secure maximum utilization of such resources. 

3. The number of Federal agencies which plan and review projects for land 


and water resources development should not be unnecessarily increased and - 


procedures for administrative review of project reports should be simplified and 
shortened in order to expedite congressional consideration of project authorization. 

4, Reports to Congress relating to requests for project authorization should 
include evaluations made in accordance with criteria established by the Congress 
and should contain the details and results of all studies and analyses made by all 
interested agencies. 

5. Executive agencies should not depart from the criteria established by the 
Congress without prior congressional approval; and be it further 

Resolved, That copies of this resolution be furnished by the secretary to the 
chairmen of the Senate and House Committees on Interior and Insular Affairs 
of the United States Congress and to the heads of the interested Federal depart- 
—_ and that copies be furnished to the Senators and Congressmen of the State 
or Oregon. 

Unanimously adopted October 18, 1956, Salem, Oreg. 


Cuancy JEAN, Secretary-Treasurer. 





NationaL LumBerR MANvuPFACTURERS ASSOCIATION, 
Washington, D. C., August 16, 1957. 
Hon. James E. Murray, 
Chairman, Senate Committee on Interior and Insular Affairs, 
Senate Office Building, Washington, D. C 
Dear Senator Murray: As requested in our letter to you offJuly'16, 1957, we 
would appreciate your consideration of the enclosed statement in connection with 
Senate olution 148, We would much appreciate it also if you could include 
the statement in the record of the joint hearings held August 15, 1957, on the 
resolution by the Senate Public Works Subcommittee on Flood control, rivers 
and harbors, and the Senate Committee on Interior and Insular Affairs. 
Your cooperation is much appreciated. 
Sincerely, 
Mortimer B. Doy sz, 
Executive Vice President. 


STATEMENT OF THE NatronaL LUMBER MANUFACTURERS ASSOCIATION IN RESPECT 
or Senate ResoivutTion 148 (857TH Conc.) 


The National Lumber Manufacturers Association has long been concerned with 
Federal oon works designed to conserve, develop, and better utilize the Nation’s 
land and water resources. Because of this interest we had hoped to offer testi- 
mony at the hearings on Senate Resolution 148 on August 15, but through some 
inadvertence we were not informed of the scheduling of the hearings until after 
they were concluded. 


hed oe 
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We believe that Senate Resolution 148 should be quite helpful in restoring 
congressional control over Federal expenditures for the conservation and develop- 
ment and utilization of land and water resources. While in general the provisions 
of the resolution are well designed to accomplish this result, we would strongly urge 
that the language be clarified in some respects to assure that the resolution’s 
purpose will not be defeated by narrow definition of its terms. 

Specifically, if the information to be submitted in accordance with Senate 
Resolution 148 is to be complete and full, we believe it should include an evaluation 
of the negative or adverse effects of proposed projects as well as those relating to 
estimated benefits of such projects. Our association has become increasingly 
concerned with the effect of public-works projects upon the forest-products 
industries and the local economies based on development and utilization of the 
forest resources. Industry and local community planning predicated upon con~ 
tinuing timber harvest and manufacture has been, and well may continue to be, 
dissipated by reductions in the timber-resource base. 

The effect. of such reductions is often far greater than the proportionate reduction 
in forest acreages. In its daily operations, the size of a lumber or pulp and paper 
manufacturing facility will frequently be based upon the availability of a specific 
amount of raw material. For example, if a sawmill is based on the forest growth 
obtainable from 100,000 acres of land and 20,000 acres is taken for water-storage 
purposes, the loss to the sawmill and to the community and workers dependent 
on it for their livelihood may be far greater than the market value of the land. 
There are numerous cases where a diminuation of a small percentage of the volume 
of timber or other raw material available on a continuing basis may doom a par- 
ticular facility. 

We urge the Joint Committee, therefore, to include an evaluation by competent 
resource economists of the negative benefits with the data and estimates pertain- 
ing to proposed land and water conservation and development projects. These 
negative benefits should include: 

(1) Displacement of people; 

(2) Losses in value of lands, forests, minerals, water quantity or quality, 
and other resources, or losses to industries and communities attributable to 
the changes resulting from the project but not directly reflected in changes in 
market values; 

(3) Cost of changing waste-disposal facilities, relocation of roads, or other 
costs properly attributable to the program or project; 

(4) Any net increase in the cost of services and/or net decrease in revenues 
of State and local governments which might result from the program or 
project, if not otherwise accounted for in the analysis; and 

(5) Uncompensated losses of, or damages to, fish and wildlife resources, 
recreational resources, and scenic, archeological, or historical values. 

We respectfully request your consideration of the foregoing and ask that our 
statement be included in the record of the hearings on Senate Resolution 148, 


Aveust 16, 1957 


STATEMENT oF E. W. RIsina 


My name is E. W. Rising. I am 1 of 23 representatives of State agencies and 
water resource development organizations who became interested in discussion of 
criteria to be developed under the provisions of Senate Resolution No. 281 of the 
84th Congress. 

Over a period of months, through correspondence and group meetings, we 
reached agreement on 22 recommendations which we submitted to you and are 
shown, in brief, at page 63 of your Committee Print No. 4, dated May 14, 1957. 

I am in full accord with the objectives stated in your letter of August 5, 1957, 
to members of your committees, as follows: 

“The first purpose is to assure continued exercise by the Congress of its con- 
stitutional powers regarding land and water resource projects. 

The second purpose is to provide for full information to be available to the 
Senate in connection with authorization of comprehensive programs for conserva- 
tion, development, and utilization of the Nation’s land and water resources.” 

I strongly approve Senate Resolution No. 148, as a first step in establishing 
procedures for evaluation by the Congress of land and water resource projects. 

Again referring to our list of 22 recommendations, I will state that there are 
3 of particular importance and which I recommend be considered and covered 
fully in the resolution which your committees report for approval of the Senate. 
I refer to the following: 
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No. 20, Congress should make it clear that if retains primary responsibility 
for authorizing projects and the Bureau of the Budget should not delay submitting 
reports to Congress. 

o. 7. Federal Government should not withhold aid to a local agency in devel- 
opment of a project for power, municipal, and industrial water supply merely on 
the assumptiorghat if it is economically sound, it can readily be financed by sale 
of securities. 

No. 5, Reject taxes-foregone theory. 

I am pleased to find that our recommendation No. 20 is covered in section 2, 
page 5 of Senate Resolution 148. 

No. 7 refers to a recommendation of the Presidents Advisory Committee on 
Water Resources Policy that ‘“‘no loans or guaranties should be made to cover costs 
of developing projects on portions thereof for power or municipal and industrial 
water, since, if these are economically sound, they may be readily financed 
otherwise.” 

The attention of the committees is called to the statement of Mr. John D. 
McCall, page 19, eden No. 4, Committee Print No. 5, that “the publie¢ 
market for securities demands not only 100 percent solvency of the loan but 
an additional 30 to 50 percent as a margin of safety. In other words, the bonds 
of a State or local agency having only 100 percent feasibility cannot be sold in 
the public investment market.” f 

o. 5, I am sure needs no supporting argument as the members of the com- 
mittees are entirely familiar with the fact that water resource projects adds rather 
than subtracts from tax base values. 

The names of representatives referred to in the first paragraph of my statement 
are: 


Everett T. Wingers, executive vice president, Mississippi Valley Association, 
St. Louis, Mo. 

Fred J. Fredrickson, representative, North Dakota State Water Conservation 
Commission, Valley City, N. Dak. 

Bruce Tucker, executive vice president, Mississippi Valley Flood Control Asso- 
ciation, Memphis, Tenn. 

J. G. Will, special counsel, Arizona Interstate Stream Commission, Phoenix,, Ariz. 

L. R. eee: executive vice president, Red River Valley Association, Shreve- 
port, La. : 

Dale Miller, executive vice president, Intercoastal Canal Association of Louisiana 
and Texas, Washington, 

Herbert Gee, Gee & Jenson, Inc., consulting engineers, West Palm Beach, Fla. 

H. K. Thatcher, executive vice president, Ouachita River Valley Association, 
Camden, Ark. 

John D: MeCall, bond counsel, Brazos River Authority, Dallas, Tex. 

Herbert G, West, executive vice president, Inland Empire Waterways Association, 
Walla Walla, Wash. 

William Hull, legislative representative, Ohio Valley Improvement Association, 
ere D. C. 

James R. Smith, vice president, Mississippi Valley Association, Omaha, Nebr. 

Ival V. Goslin, secretary, Upper Colorado Commission, Grand Junction, Colo. 

Fame Senter director, Connecticut River Valley Flood Control .Commission, 

ene, N. H, 

C. ©. Sheldon, Missouri River States Committee, Columbus, Nebr. 

George T. Derby, Huntington, W. VA. 

Francis J. Wilson, executive, vice president, Arkansas Basin Development 
Association, Tulsa, Okla. 

George L.. Crookham, Jr., president, Guffey Association, Caldwell, Idaho 

Eldon’ E. Hazlet, Kaskaskia Association, Carlyle, Ill. 

Robert L. Shortie, Mississippi Valley Association, New Orleans, La. 

H. W. Goodall, Mississippi alley Association, Chicago, Ill. 

ers Berg, executive secretary, Missouri-Souris Project Association, Minot, 

. Dak. 

E. W. Rising, representative, Montana State Water Conservation Board, Wash- 

ington, D. C. 
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